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20 December 2016 
 
 
Mr Anthony Witherdin  
Director 
Modification Assessments 
Department of Planning and Environment 
GPO Box 39 
SYDNEY NSW 2001 
 

Attention: Robin Ward, Planning Officer   
 
 
Dear Anthony, 
 
 

METHODIST LADIES COLLEGE – SSD 6484 MOD 1 

45 PARK ROAD, BURWOOD  

 
The modification application (SSD 6484 MOD 1) for the MLC Senior School Campus was publicly 
exhibited between 2 November and 15 November 2016.  
 
In total, four (4) agency submissions were received. Neither RMS nor Transport for NSW raised any 
concerns regarding the proposed modification. Sydney Water provided generic comments, which the 
applicant would be willing to accept as a condition of consent. 
 
In an email dated 24 November 2016, Burwood Council has questioned whether the proposed 
modification can be considered substantially the same development, and has raised some concerns 
regarding the proposed variation to the height and floor space standards contained in Burwood Local 

Environmental Plan 2012 (BLEP 2012). This letter sets out the proponent’s response to these matters. 
At the Department’s request, this response focuses on Council’s comments relating to substantially 
the same development. This response should be read in conjunction with the attached legal advice 
prepared by Addisons.  

1.0 SUBSTANTIANLLY THE SAME DEVELOPMENT 

In accordance with section 96(2)(a) of the Environmental Planning & Assessment Act 1979 a consent 
authority may modify a development consent if “it is satisfied that the development to which the 

consent as modified relates is substantially the same development as the development for which the 

consent was originally granted and before that consent as originally granted was modified (if at all)”. 
 
The consent has not been modified from its original form. The modification application provided a 
detailed assessment of the proposal against the planning principles established by the Land and 
Environment Court when considering what constitutes a modification.  
 
The response below considers the additional comments raised by Council.  
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The proposed height increase to the Teaching and Learning Building that takes the height from three (3) 

storeys to four (4) storeys radically changes the appearance of the building when viewed from 

Grantham Street and Park Road. Although the façade is similar in regards to materials and expression, it 

is considered the additional storey substantially changes the appearance of the approved building, 

particularly given the narrow setback to Park Road.  

 
Due consideration has been given to ensuring the appearance of the additional storey is consistent 
with the original building. The additional storey adopts an identical architectural expression and 
materiality to that of the approved development. Consequently, the additional storey appears as an 
integral part of the building. Furthermore, the proposal continues to appropriately address the street 
frontage of Park Road. The additional storey adopts the same setback as the approved Teaching and 
Learning Building, ensuring the siting of the building continues to be in keeping with the building line 
along Park Road. The visual impact of the building as proposed to be modified on the streetscape is 
not, in our opinion, considered to be substantially different to the approved building.  
 
Combined the proposed increase in floor space (of 862m2) and height (3.9m) are not considered to be 

minor and will substantially alter the development visually and quantitatively. Due to the visibility of the 

development and the minimal setback to Park Road, the perceived bulk and scale of the development is 

substantially greater.  

 

Quantitatively the modifications are not considered to result in a substantially different development. 
When determining if the proposed modifications will radically transform the approved development, 
the modifications need to be assessed against the development in its entirety. Given the approved 
development provides an overall GFA of 11,462m2, the additional 862m2 of GFA is considered modest, 
representing a mere 7.5 percent change. It needs to be recognised that the extent of the numerical 
change and whether it is minor is not the test that the consent authority needs to consider.   
 
The perceived bulk and scale of the modified development is not substantially different to that of the 
approved development. The additional storey to the Teaching and Learning Building will align with the 
height of the Independent Learning Centre (ILC), which is the tallest building on the site with a height 
of RL 43.3 metres. When viewed from Grantham Street, the Middle School Building will present as 
smaller in scale due to the proposed removal of the approved additions. The amended envelopes will 
continue to be consistent with the existing scale of the development on the campus. As such, when 
viewed from Park Road, the bulk and scale of the development across the entirety campus will not 
appear substantially different.  
 

The impacts from the proposed scale of the development are considered to result in substantial changes 

to shadow impacts. The proposed outdoor learning area on the upper storey also has the potential to 

reduce aural privacy of surrounding developments.  

 
The proposed change to the building envelope of the Teaching and Learning Building results in 
shadow impacts that are minor in nature. As shown in the Revised Architectural Plans at Attachment A 

of the modification application, the additional shadow impacts to the south occur only in the late 
afternoon from 3pm onwards on the summer and winter solstice, with all additional shadow 
impacting the school’s tennis courts. Due to the limited duration of the overshadowing and the 
absence of any impacts on private property, the impacts can reasonably be considered to be minor in 
nature.  
 
The approved Teaching and Learning Building incorporated outdoor roof terraces on the eastern side 
of the building at Level Two. The modification proposes to relocate these terraces to Level Three and 
will continue to incorporate privacy screening. The noise impacts to the surrounding developments, 
particularly 31 Park Road will be reduced. Specifically, as the surrounding uses are low in scale, the 
proposed elevation of the terraces further above ground level will limit acoustic impacts. Furthermore, 
the modified building envelope adopts the approved setbacks to 31 Park Road and therefore a building 
separation distance of 9.25 metres continues to be maintained. Given this, it is considered the 
modification will not result in additional aural privacy impacts to surrounding developments.  
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The proposed increase in floor space and height, and the projected long term growth of the school 

would lead to an increase in student numbers and staff.  

 
The proposed increase in floor space and height is necessitated by the need to provide educational 
facilities capable of delivering collaborative learning spaces. The modifications are not proposed to 
accommodate additional students or staff. Consequently, the proposed modifications will have no 
additional impact on traffic generation or traffic movements.  

2.0 REQUEST TO VARY HEIGHT AND FLOOR SPACE DEVELOPMENT STANDARDS 

As Council notes in their submission, clause 4.6 variations are not required to support a section 96 
modification. However, Council then goes on erroneously in law to consider that the applicant has not 
demonstrated that compliance with the standard is unreasonable or unnecessary, on the basis that the 
development does not achieve the objectives of the R2 Low Density Residential zone.  
 
The proposed height and FSR increase is not considered to promote a bulk and scale that is compatible 

with low scale residential development. The site is located close to the street alignment and adjacent to 

low scale residential development. A comparison in the scales shows that there is no similarity between 

the two. Therefore, any reduction to the FSR of the middle school building cannot be seen to 

counterbalance the increased FSR to the Teaching and Learning Building.  

 
The changes to the bulk and scale of the modified development should be understood in the context 
of the broader development rather than the Teaching and Learning Building in isolation.  
 
The modified development is considered to be compatible with both the educational uses contained 
within the site and the surrounding residential developments, and is consistent with the approach 
being adopted across Sydney of providing taller educational buildings on constrained inner-Sydney 
sites. Adequate separation distances are provided between the Teaching and Learning Building and 
the adjoining residential uses, including a 9.25 metre building separation to the dwelling at 31 Park 
Road. The development will present as visually distinct from the surrounding residential uses and will 
reflect the institutional nature of their use. Furthermore, it should be noted that the modified Teaching 
and Learning Building will not exceed the tallest building located within the campus and that it sits 
cohesively within the educational campus.  
 

The impacts to the residential dwellings located along Park Road are not substantially different to the 
impacts associated with the approved development. Specifically, there will be no overshadowing on 
private property (refer to Attachment A of the modification application). Given the limited impacts to 
the low scale residential development, it is considered reasonable that the reduction in the GFA of the 
Middle School counterbalances the increased scale of the Teaching and Learning Building.  
 
The use of Park Road is not limited to school related traffic and pedestrian activity. Accordingly, the 

proposed increase to the height of the building will result in undesirable impacts to the Park road 

streetscape 

 
The additional impacts to the Park Road streetscape are considered minor for the following reasons:  

 as illustrated in the shadow diagrams provided at Attachment A of the modification application, the 
additional shadow impacts are minor, occur only in the late afternoon and fall only on the school’s 
outdoor space;  

 there is no change to student and staff numbers and therefore no additional traffic impacts;  

 the additional storey to the Teaching and Learning Building will appear as an integral part of the 
approved building and not substantially change the appearance of the building when viewed from 
the streetscape;  

 whilst the additional bulk and height will not be concealed, landscaping and a landscape buffer to 
the residential uses located east of the site will soften the appearance of the building within its 
setting; and 
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 whilst Park Road does accommodate some through traffic to Parramatta Road and Burwood Town 
Centre, the road is predominantly used by school related pedestrian and vehicle traffic, and is 
located within a locality which has an institutional school character.  

 
Any further erosion of the standards applicable to the R2 zoning would reduce the importance of the 

standards in the zone. The applicant should therefore seek to rezone the land or amend the development 

standard.   

 
The MLC School was founded on the site in 1886, prior to the introduction of BLEP 2012. Educational 
facilities with an increased bulk and scale relative to the low scale residential uses have long existed 
on the site in proximity to neighbouring residential uses. Furthermore, it should be recognised that the 
revised height of the Teaching and Learning Building does not exceed the tallest building on the site 
known as the ILC. The proposed modifications continue to promote the established scale on the site. 
Given this, any rezoning of the land or amendment to the development standard is considered to be 
unnecessary.  
 
The increase in height and density is not considered in the public interest as the development is not 

compatible with the R2 zoning and the surrounding development. The additional bulk and scale will 

undermine the validity of the standards of the zone.  

 
The development standards of the R2 zone have been set with residential development in mind and 
do not recognise the development standard should be applied in wide degree of flexibility recognising 
the historical use of the site as an educational facility. The incompatibility of the site’s use to its zoning 
should not negate other significant benefits delivered by the modification, including:  

 a modern educational facility that does not exceed the height of building’s currently contained 
within the site, and is in keeping with the established built form on the site;  

 providing adaptable and collaborative educational facilities that achieve modern educational 
standards;  

 consolidate the learning facilities of the science and language schools into one building for the 
purpose of improving the efficiency of the school’s operations; and 

 improving the overall amenity provided by the school, whilst not adversely impacting on 
neighbouring uses.  

3.0 CONCLUSION 

The proponent has considered the concerns raised by Council in relation to the public exhibition of the 
proposal.  
 
We trust that the responses provided above will enable the Department to finalise their assessment of 
the modification application. Given the environmental planning merits (and the ability to suitably 
manage and mitigate any potential impacts) and significant public benefits proposed, it is requested 
that the Minister approve the application. 
 
Should you have any queries about this matter, please do not hesitate to contact me on 9956 6962 or 
ktudehope@jbaurban.com.au. 
 
Yours faithfully, 
 

 
Kate Tudehope  
Principal Planner 

 

Attached – Legal advice prepared by Addisons 














