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• To ensure that the height of future buildings has regard to heritage sites and their settings and 

their visual interconnections. 

• To enable a transition in building heights between urban areas having different characteristics. 

• To limit the impact of the height of a building on the existing natural and built environment. 

• To encourage walking and decreased dependency on motor vehicles by promoting greater 

population density in urban areas. 

The Department considers the proposal to be consistent with these building height objectives, noting: 

• The character of the building is contemporarily urban and reflects a form to be expected in a 

city centre.  A high level of amenity for occupants and users of the building is proposed and 

this is not compromised by the minor height non-compliance. 

• The site is in the city centre which is comparatively well serviced for the LGA.  Higher buildings 

are sought in this area.  At the same time, the height and bulk are modulated to not be visually 

obtrusive or confronting; 

• The site is not heritage-listed and the building does not compromise the setting or significance 

of any listed heritage items or areas. 

• The stepping in form, height and setbacks from the lower street frontage height provides 

meaningful transition in height, for an area undergoing transition. 

• There are limited environmental and amenity impacts on the natural and built environment.   

Where impacts exist, these are reasonably managed and mitigated by the design and regulated 

by the recommended conditions of consent. 

• The proposal encourages walking by the treatment of the ground floor, integration with the 

public domain, increased density on a well-serviced central site, and by not providing excessive 

parking on site. 

3. Has the consent authority considered a written request that demonstrates compliance with 

the development standard is unreasonable or unnecessary in the circumstances of the case and 

they are satisfied that the matters required to be demonstrated have adequately been addressed 

The Applicant demonstrates that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, having regard to the five tests outlined in Wehbe v 

Pittwater Council [2007] NSWLEC 827. It establishes that compliance with the development standard 

is unreasonable or unnecessary in the circumstances, as the proposed development achieves the 

objectives of the standard and accordingly justifies the variation to the height control, meeting the first 

test outlined in Wehbe.  

The Department supports the Applicant’s conclusions that the proposed development achieves the 

objectives of the standard. Compliance with the development standard is unnecessary in this case as 

the objectives of the height standard are still achieved and unreasonable as no purpose is served by 

requiring strict compliance. 

Having considered the Applicant’s written request, the Department is satisfied that the Applicant has 

adequately addressed that compliance with the development standard is unreasonable or unnecessary 

in the circumstances of the case. 

4. Has the consent authority considered a written request that demonstrates there are sufficient 

environmental planning grounds to justify contravening the development standard and with the 

Court the matters required to be demonstrated have adequately been addressed. 
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The Applicant’s written request justifies contravention of the development standard on the following 

environmental planning grounds:  

• The exceedance is modest and primarily relates to a rooftop plant room, lift overrun and 

services. 

• The majority of the building complies with the 28 m height control, with an effective and 

sympathetic scale transition between upper and lower levels of the form. 

• The proposed building is highly articulated and visually interesting. 

• The development represents a significant investment in cultural and civic infrastructure for Coffs 

Harbour, delivering long-term socio-economic benefits for the community. 

• Nearby land is permitted to support development up to 40 m in height. Furthermore, a Planning 

proposal to amend the LEP 2013 (building heights) was prepared and gazetted on 20 

December 2019 (Amendment No.19) which increased the maximum building height to 44 m. 

• The proposal is consistent with the objects of the EP&A Act. 

• The objectives of the building height development standard would be upheld as the design is 

site responsive and would have minimal environmental and amenity impacts, while delivering 

significant socio-economic benefits for the local and regional community. 

Having considered the Applicant’s written request and further to the Department’s assessment of height 

in Section 6, the Department is satisfied the Applicant has adequately addressed there are sufficient 

environmental planning grounds to justify the contravention of the development standard and the 

matters required to be demonstrated have adequately been addressed. 

As mentioned above, since lodgement of the DA, CHLEP 2013 (Amendment No 19) was gazetted on 

20 December 2019, which amended the height for the site and surrounding area from 28 m to 44 m.  

The proposal is well within the current height limit applying to the site. There is a Land and Environment 

Court Planning Principle used in considering the appropriate weight to be given to a draft planning 

proposal in development assessment.   

In simple terms, the more advanced (“imminent and certain”) a draft Planning proposal, the more weight 

should be given to it in determining a DA.  In this case, on the spectrum of imminence and certainty, 

there can be no more imminence and certainty than a draft Plan which has been gazetted and has 

come into force.  No assumptions need to be made about whether it will alter prior to gazettal, as it has 

been gazetted.  In this regard, considerable and determinative weight could and should be given to the 

current controls, including height limit, also nothing they apply to adjoining and surrounding land. 

The Department therefore concludes that the Applicant’s written request adequately addresses the 

matters required to be demonstrated under clause 4.6 of the CHLEP 2013 and the proposed 

development will be in the public interest because it is consistent with the objectives of the building 

height standard, the objectives for development within the zone and achieves compliance with the 

current height standard applying to the site.   
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Appendix E – Recommended Instrument of Consent/Approval 

The recommended conditions of consent can be found on the Department’s website at:  

https://www.planningportal.nsw.gov.au/major-projects/project/11361 

https://www.planningportal.nsw.gov.au/major-projects/project/11361
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