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1 INTRODUCTION

This Preliminary Environmental Assessment has been prepared by City Plan Services Pty
Limited and R.W. Corkery & Co. Pty. Limited on behalf of Abib Pty Ltd and South Coast
Concrete Crushing and Recycling Pty Ltd (“The Proponent’) in respect to their proposal to
continue to undertake extractive operations within Lot 464, DP1058778, Princes Highway,
South Nowra, also known as the “Nowra Brickworks Quarry” (Figure 1).

The preparation of this Preliminary Environmental Assessment follows confirmation from the
Director-General, as delegate for the Minister for Planning, that, under Clause 6(1) of State
Environmental Planning Policy (Major Projects) 2005, the subject proposal constitutes
development as set out in Schedule 1 of the Major Projects SEPP, and is therefore declared to
be “a project’ to which Part 3A of the Environmental Planning and Assessment Act 1979
applies (refer Appendix A).

The subject site comprises two adjoining areas, comprising part of Mineral Lease (ML) 5087
and ML6322 which for the purposes of this document are referred to as the “Project Site”
(Figure 2). Specifically, the works proposed involve the continuation of extractive operations
within ML5087 and the recommencement and expansion of extractive operations within
ML6322.

In accordance with the requirements of the letter of confirmation from the Department of
Planning dated 10 April 2007, this Preliminary Environmental Assessment addresses the
following issues.

e Background on the existing operations and the Project Site.

e An outline of the project.

e Details of the permissibility and relevant statutory controls.

¢ An overview of the local area/land uses surrounding the Project Site.

e An overview of the environmental issues (including identification and
consideration of the key issues).

e The outcome from preliminary community consultation.

The purpose of this Preliminary Environmental Assessment is to inform the relevant
government agencies of the project outline and scope and assist with the preparation of the
Director-General’'s Requirements under Section 75F of the Environmental Planning and
Assessment Act 1979.

2 THE PROJECT TEAM

This Preliminary Environmental Assessment has been prepared by City Plan Services Pty
Limited and R.W. Corkery & Co. Pty Limited.
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City Plan Services Pty Limited has undertaken the initial preparation of this document and
supervision of the Specialist Consultants engaged to review the relevant environmental issues
related to the Project.

R.W. Corkery & Co. Pty Limited has provided specialist technical advice, undertaken the
quarry design, prepared the Project Outline section of this Preliminary Environmental
Assessment and drafted the figures presented in this document.

A range of Specialist Consultants have been engaged to review the relevant environmental
issues related to the Project. These Specialist Consultants are as follows.

e Douglas Partners (geology and resource delineation).
¢ Martens and Associates Pty Ltd (hydrology).

o Gaia Research Pty Ltd (ecology).

e Heggies Pty Ltd (air quality and noise).

e John Coady Consulting (traffic).

e Rob Paton (Aboriginal heritage).

3 THE PROJECT SITE AND SURROUNDINGS

The Project Site is located at South Nowra, approximately 5km south of the Nowra CBD, on
the western side of the Princes Highway, and falls within the administrative area of Shoalhaven
Council.

The Project Site comprises part Lot 464, DP 10568778 and incorporates two mineral leases,
namely ML5087 (part) and ML6322. The location of the Project Site and the mineral leases
are illustrated on Figure 2.

For identification purposes a survey plan, prepared by Surveyor Ivan Wady is attached at
Appendix B. This plan details the boundaries of the Project Site and in particular the
geographical relationship between ML5087 and ML6322. The area of ML5087 is approximately
10ha and ML6322 comprising approximately 14ha.

Figure 3 illustrates the land uses surrounding the Project Site. These land uses include:

e asaw mill;

e vacant crown land, proposed to be used for the purpose of a correctional facility;
e a brickworks;

e existing and proposed industrial development; and

e existing and proposed rural residential development.

AN

CITY
C—=> R.W.CORKERY & CO. PTY. LIMITED

‘-v- ~PLAN



PRELIMINARY ENVIRONMENTAL ASSESSMENT -5- SOUTH COAST CONCRETE CRUSHING
Report No. 742/01 AND RECYCLING PTY LTD

A

LAND USE REFERENCI

Extent of land ownership for proposed
@ Extraction-related activities South Coast Carrectional Centre
@ Native vegetation / agriculture Light industrial / warehouse development REFERENCE
® Nowra Brickworks (® Proposed industrial subdivision Project Site Boundary
(@ single residential dwelling @D Existing bulky goods / light industrial — land Use Boundary
(® Existing sawmill @ E:;é'{:?yi';d Proposied resdental

@ Approximate loaction of South Coast
Correctional Centre { to be confirmed)

SCALE 1:15 000 \
250 0 250 500 750 m FIgUI’B 3

SURROUNDING LAND USES

Existing low density residential dwellings

Base Map Source: Nowra 1:25 000 Topographic Map

C[-Pr|_YAN R. W. CORKERY & CO. PTY. LIMITED
SERVICES N




SOUTH COAST CONCRETE CRUSHING -6- PRELIMINARY ENVIRONMENTAL ASSESSMENT
AND RECYCLING PTY LTD Report No. 742/01

Photo 1 - ML5087 Looking North Photo 2 - Extractive Operations on ML5087

Photo 3- ML5087 Looking South Photo 4 - Weighbridge and Offices

Photo 5- Access through ML6322 Photo 6- Existing Bunds on ML6322

R. W. CORKERY & CO. PTY. LIMITED CI_PFLYAN
SERVICES



PRELIMINARY ENVIRONMENTAL ASSESSMENT -7- SOUTH COAST CONCRETE CRUSHING
Report No. 742/01 AND RECYCLING PTY LTD

Land uses within the Project Site include:

o extraction-related activities;
e water storage;
¢ visual and acoustic bunds; and

e native vegetation.

The primary products produced by the existing extractive operation are gravels used for road
maintenance and construction purposes. These products are used for major road and
infrastructure projects throughout the Shoalhaven area. White and brown shale is also sold for
general control filling and local farm use.

4 BACKGROUND & HISTORY TO THE PROPOSALS

Abib Pty Ltd is the holder of both ML5087 and ML6322. South Coast Concrete Crushing and
Recycling Pty Ltd SCCCR has operated the extractive operations within both ML5087 and
ML6322 since the Mineral Leases were acquired from the previous operator in 2002.

ML5087 was granted on or about 8 January 1948 and ML6322 was granted on or about 8
March 1972. Both leases have been subsequently renewed and have expiry dates of 8
January 2019 and 8 March 2020 respectively.

The Proponent was a Respondent to proceedings brought in the Land and Environment Court
of New South Wales by three competitors, Normans Plant Hire, Tomerong Quarry and South
Coast Resources Pty Ltd. These proceedings commenced in October 2005 and sought a
declaration that the Proponent’s extractive operations on both ML5087 and ML6322 were
unlawful in so far as these activities were undertaken without development consent.

The matter was subject to a preliminary hearing dated 5 July 2000 and has now been the
subject of a formal Judgment dated 24 November 2006 by His Honour Justice Lloyd. For
information, a copy of this Judgment has been attached to this submission at Appendix C.

In summary, His Honour considered that the current operations on ML5087 are lawful.

In the case of ML6322, His Honour found that extraction-related activities were undertaken
without development consent. As the original development consent granted on 24 September
1971 for the carrying out of an extractive industry had lapsed prior to the commencement of
the Mining Act 1973, the carrying out of mining operations under ML6322 requires
development consent. Extraction-related activities within ML6322 are therefore not an
approved activity and have been discontinued.

As a result of recent changes to the Mining Act 1992, the existing operations on ML5087 will
require approval under the Environmental Planning & Assessment Act 1979 by the end of
2007. Therefore, through discussions with the Department of Planning, it was agreed that the
continuation and expansion of extractive operations from within ML5087 and ML6322 would be
included within this application.

| A4 AN
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5 PROJECT OUTLINE
5.1 Introduction and Objectives

The Proponent is seeking planning approval for the continued use and expansion of the
existing operations at the Nowra Brickworks Quarry. The principal objectives of the Project
centre upon the following.

e Ensuring continued long-term, economically viable access to shale resources
within the Project Site for the production of a range of high quality general and
specialised products for construction, road maintenance and agricultural
purposes.

e Undertaking the activities associated with extraction, blending, processing,
transportation, placement and rehabilitation operations in a manner that avoids or
minimises the impact(s) of these activities upon the environment within and
surrounding the Project Site.

¢ Allowing for the continued recycling of construction, concrete and other similar
waste materials for blending and re-use in a number of the products produced by
the Proponent.

e Providing for the recycling and placement of virgin excavated natural material
(VENM) within the extraction area.

o Undertaking progressive rehabilitation of the areas disturbed by the proposed
activities to establish a final landform which mimics the landform within Project
Site prior to the commencement of extraction-related activities.

5.2 Project Overview

5.21 Project Site Layout
Figure 4 presents the following principal component areas within the Project Site.

e The existing extraction area covering approximately 1.64ha. The floor of the
existing extraction area has an elevation of approximately 31m AHD.

¢ An expanded extraction area covering approximately 15ha. The extraction area
would incorporate.

o a perimeter batter (with a slope of typically 1:3 (V:H)) in weathered, soft rock
material from the surface to a depth of approximately 3m;

o a small perimeter bench at the base of the soft rock material with a width of
approximately 2m;

o a series of near vertical faces with heights of between 10 and 12m,
separated by 5m wide benches; and

o a relatively flat quarry floor with an elevation of approximately 19m AHD.

o A water storage facility to store surface water runoff from the disturbed section(s)
of the Project Site for use onsite and possible for use by adjoining land users.
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e A facilities area incorporating ablutions facilities.
o A staff carpark.

e A spares storage and workshop area.

¢ An office, weighbridge and visitor’'s carpark.

¢ A site access road that would be sealed from the boundary of the extraction area
to the intersection of the site access road and the Princes Highway.

The processing plant would be a mobile plant and would be regularly relocated around the
floor of the extraction area.

5.2.2 Extraction Operations
The boundaries of the extraction area would be set back:

o approximately 5m from the base of the existing visual and acoustic bunds
adjacent to the perimeter of the Project Site; and

e approximately 15m from the realigned eastern boundary of the Project Site
following completion of the design of the proposed roundabout at the intersection
of the Princess Highway and Warra Warra Road.

The boundaries of the extraction area in the vicinity of Nowra Creek are yet to be determined
precisely. The boundary in this area will be a minimum of 40m from any watercourse defined
under the Rivers and Foreshores Improvement Act 1948.

Extraction would be undertaken in a staged manner with operations progressing from north to
south as indicated on Figure 5. Each year, the Proponent would identify the area needed for
the following 12 months of operations and, should it be necessary, clear vegetation and topsoil
from that area. The required area would be marked out prior to being cleared and stripped of
topsoil.

All vegetation in the area to be cleared would be felled by bulldozer and used immediately for
rehabilitation-related activities or stockpiled for later use during rehabilitation. After clearing
the vegetation, topsoil and subsoil would be stripped. This material would also either be
stockpiled or used immediately for progressive rehabilitation purposes.

Once the underlying weathered shale material is exposed, it would ripped and pushed using a
bulldozer or removed by excavator to a depth where the material becomes too hard to be
extracted using this method. The weathered shale material would be pushed up into
stockpiles and processed or sold as a fill material.
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Where the material becomes too hard to be excavated by ripping and excavation, it is
proposed to utilise drill and blast methods. Based upon experience to date, the transition from
ripping/pushing to drilling/blasting is anticipated to occur between 3m to 4m below natural
surface. All blasts would be designed by a qualified and experienced blasting contractor to:

e achieve the required degree of fragmentation;
¢ satisfy all environmental criteria;
¢ contain all blast flyrock within the nominated blast envelope; and

e ensure that there is no requirement to close the Princes Highway during blasting.

Typically, each blast would continue to break between approximately 12 000 bank cubic
metres (bcm) and 15 000bcm of rock. It is anticipated that in order to produce an average of
300 000t of products per year between 8 and 10 blasts would be initiated each year. For a
maximum production level of 500 000t per year, up to approximately 18 blasts would be
required annually.

The extraction rate would vary depending on the demand for quarry products and the
availability of suitable materials for recycling and blending with the extracted materials.

5.2.3 Material Importation, Recycling and Placement

At present, approximately 55 000t of material suitable for recycling or blending with material
extracted within the Project Site is imported to the Project Site annually. This material includes
a small proportion of selected construction and concrete wastes and waste bitumen; with the
maijority of this material purchased from other quarry operations. All of the imported building
and concrete waste material and waste bitumen is reprocessed and blended with material
produced within the Project Site to produce saleable products.

The proposed continued and expanded operations would continue to import selected
construction and concrete waste material, waste bitumen and quarry products from other
quarries for blending with the materials produced within the Project Site to produce saleable
products. The annual quantity of these materials that would be imported has yet to be
determined and will be detailed in the Environmental Assessment.

In addition, the Proponent proposes to import upto 200 000t of VENM per year. A proportion of
this material would be reprocessed and blended with other materials to produce a saleable
product. The remainder would be placed in completed sections of the extraction area to
establish a final landform that mimics the pre-extraction landform within the Project Site. The
procedures for certification, verification, placement and compaction of this material have yet to
be determined and will be detailed in the Environmental Assessment. The procedures will, as
a minimum, meet the requirements of the relevant guidelines and focus upon ensuring no
inappropriate material is accepted or placed on site.
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5.24 Sequence of Extraction and Backfilling

The extraction operations will be undertaken broadly in accordance with the sequence shown
in Figure 5. The active extraction area would typically progress from north to south.
Indicatively, the weathered or soft shale material would be extracted from the southern-most
section of the active extraction area, with fresh or hard shale material extracted from the
central section of the active extraction area. Where extraction and processing-related activities
have been completed and final quarry faces have been achieved, VENM material would be
progressively placed and compacted. VENM placement would typically occur in the northern-
most section of the active extraction area.

5.2.5 Processing and Stockpiling Operations
The current processing operations utilise a mobile crushing plant comprising:

e two jaw crushers;
e one cone crusher;
e two screening plants; and

e associated conveyors and stackers.

It is the Proponent’s intention to continue to use this plant with updated similar components
during the proposed continued and expanded operation of the quarry.

The plant would invariably be located within the active extraction area. In order to provide
sufficient working clearance under the crusher for material build-up, the crushing plant would
continue to be positioned on a pad of previously extracted material approximately 1m above
the extraction floor. The mobile crushing plant would be relocated within the active extraction
area as and when required to ensure that transportation distances between the active section
of the extraction area and the processing area are not excessive and are sufficient to allow
safe operation of both the extraction-related and processing-related equipment.

The mobile crushing plant would continue to be fitted with dust suppression equipment to limit
the generation of airborne dust.

Any stockpiles likely to contribute to substantial dust lift-off would be watered with sprinklers or
a water cart. A water cart with at least 8 000L capacity would continue to be used as required
to limit the generation of airborne dust.

5.2.6 Production Levels

The Proponent proposes that the average production level for the Project would be

approximately 300 000t per year. The maximum production level would be approximately
500 000t per year.
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At present, approximately 30% of production from the Nowra Brickworks Quarry comprises
recycled, selected construction and concrete waste material and waste bitumen and / or
imported quarry products. Approximately 70% of production comprises material extracted
within the Project Site.

At the proposed average production level of approximately 300 000t per year, approximately
210 000t per year of shale material would be extracted from within the extraction area. At the
proposed maximum production level of approximately 500 000t per year, approximately
350 000t per year of shale material would be extracted from the extraction area.

5.2.7 Transportation Operations

The site access road from the intersection with the Princes Highway and intersection between
the site access road on the Princes Highway to the limit of the extraction area would be sealed
to limit the tracking of material onto the Princes Highway and reduce truck body noise.

In addition, the adequacy of the site entrance will be assessed by the transportation Specialist
Consultant.

The site access road within the limits of the extraction area would generally be located as
close as practicable to the eastern face of the extraction area. The access ramp from the
existing ground surface to the stockpiling area within the extraction area would be constructed
of backfilled material.

Materials within the extraction area would be transported by front end loader, off road dump
trucks and / or road registered trucks.

Imported materials would be transported to site and products would be transported from site
using road registered rigid trucks, truck and dog trailers, semi-trailer tippers or B-Double
trucks. Approximately 40% of the materials transported to and from the Project Site would be
transported in vehicles controlled by the Proponent, with the remainder transported by
independent transport contractors or other operators.

The Proponent estimates that the average size of loads leaving the Project Site would continue
to be approximately 30t. As a result, at an average production rate of 300 000t per year, the
average number of heavy vehicle movements per day transporting from the Project Site would
be approximately 74 (37 loads). At a maximum production rate of 500 000t per year, the
average number of heavy vehicle movements per day transporting product from the Project
Site would be approximately 120 (60 loads).

At present, the vast majority of material imported to the Project Site is transported as
backloads. The proportion of imported material that will continue to be transported to the
Project Site as backloads is yet to be precisely determined, however, is expected to remain at
close to 100%. As a result, importation of materials to the Project Site is not anticipated to
significantly add to the above vehicle movements. The exact proportion of imported material to
be transported to the Project Site as backloads will be specified in the Environmental
Assessment.
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5.2.8 Hours of Operation and Project Life
5.2.8.1 Hours of Operation

The proposed continued and expanded Nowra Brickworks Quarry would operate between the
following hours.
e Extraction, processing and VENM backfilling-related activities.
o 7.00am to 6.00pm, Monday to Friday.
o 7.00am to 4.00pm, Saturday
e Product dispatch.

o 7.00am to 6.00pm, Monday to Saturday. Unladen trucks would arrive at the
Project Site after 6.00am and may return to the Project Site until 8.00pm.

e Maintenance-related activities.
o 6.00am to 10.00pm, Monday to Friday.
o 6.00am to 6.00pm, Saturday.

The quarry would not operate on Sundays or Public Holidays.

5.2.8.2 Project Life

The volume of the proposed extraction area is approximately 2.6 million cubic metres. At an
annual average production rate of 300 000t, the proposed extraction area will provide sufficient
material for approximately 30 years.

5.2.9 Final Landform, Final Land Use and Rehabilitation
5.2.9.1 Final Landform

The Proponent proposes to establish a final landform that mimics the landform within the
Project Site prior to the commencement of extraction-related activities. The indicative final
landform is presented in Figure 6.

5.2.9.2 Final Land Use

The Proponent has not determined the final land use for the Project Site. The final land use

will be determined in consultation with the Department of Lands during the preparation of the
Environmental Assessment.
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5.2.9.3 Rehabilitation

Detailed rehabilitation plans have yet to be prepared. These plans will depend on the final
land use determined for the Project Site. The conceptual rehabilitation plans described below
assume the final land use will be native vegetation conservation.

Rehabilitation activities will be undertaken progressively as backfilling operations are
completed within sections of the extraction area. Conceptually, rehabilitation activities will
include the following.

e Shaping of the final landform to form a stable, moderately undulating ground
surface that mimics the topography of the Project Site prior to the
commencement of extraction related activities.

e Construction of appropriate sediment control structures, including contour banks,
silt-stop fences and sediment containment dams.

e Spreading of subsoil and topsoil material, including, where appropriate, pushing
down of the perimeter bunds.

e Scarifying the rehabilitation area to produce an even but “roughened” surface to
assist with the retention of seeds and absorption incident rainfall.

e Sowing of seeds of an appropriate mix of species using an appropriate sowing
method. The species mix and sowing method would be determined during
preparation of the Environmental Assessment.

e Ongoing monitoring and remediation (where required) of rehabilitated areas.

6 STATUTORY CONTEXT

The Project Site is located within the administrative boundaries of Shoalhaven City Council. In
terms of zoning, both ML5087 and ML6322 are zoned a mixture of 1B (Rural ‘B’ (Arterial and
Main Road Protection) Zone) and 1F (Rural ‘F’ (Forest) Zone). It is relevant to note that the
use of the Project Site for extractive industries is permissible in the zone with consent.

Schedule 1 of State Environmental Planning Policy (Major Projects) 2005 sets out the projects
which should be assessed under which Part 3A of the EP & A Act 1979. Within Schedule 1,
Group 2 is of relevance to this application and relates to “mining, petroleum production,
extractive industries and related industries”.

Part 7 (1) of the Major Projects SEPP relates specifically to mining and states that

7 “Extractive industries
(1) Development for the purpose of extractive industry that:

(a) Extracts more than 200,000 tonnes of extractive materials per year.”
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The proposal involves extractive operations with an output of approximately 300,000 tonnes
per annum. It is therefore considered that the application should be assessed under the
provisions of Part 3A of the Environmental Planning and Assessment Act and the Major
Projects SEPP.

In addition to the above, the following planning provisions have been identified as relating to
the project for the continuation of extractive operations. The project will be assessed against
the relevant requirements of these instruments as part of the Environmental Assessment.

¢ Environmental Planning and Assessment Act, 1979;

¢ Environmental Planning and Assessment Regulation 2000;

e SEPP 2005 — Major Projects;

e SEPP No0.33 — Hazardous and Offensive Development;

e SEPP Mining, Petroleum, Production and Extractive Industries 2007;
e Shoalhaven Local Environmental Plan 1985; and

¢ Protection of the Environment Operations Act 1997.

The project’s compliance with these relevant planning provisions is addressed in the following
sections.

Environmental Planning and Assessment Act 1979 and Regulation 2000

The Environmental Planning and Assessment Act 1979 (EP&A Act) and the Environmental
Planning and Assessment Regulation 2000 provide a statutory planning framework for
environmental planning in New South Wales.

Part 3A of the EP&A Act took effect on 1 August 2005 and provides an assessment and
approvals process for major infrastructure and other projects for which the Minister for
Planning is the approval authority.

The provisions of Part 3A apply to major projects where the Minister has made a declaration
relating to the specific development or a class of development to which that project belongs.
The Minister may declare a development to be a major project in a State Environmental
Planning Policy (SEPP) or in an order published by the Minister in the Government Gazette.

The project is defined as a major project in SEPP (Major Projects) 2005. A project approval
under Section 75J of the EP&A Act is being sought for the proposed extractive operations.

State Environmental Planning Policies

State Environmental Planning Policy (Major Projects) 2005 (SEPP (Major Projects)) identifies
development to which Part 3A of the EP&A Act applies. This Policy establishes the Minister for
Planning as the consent authority for any development classified as a ‘major project’. Clause
6(1) of SEPP (Major Projects) identifies Part 3A projects as development that, in the opinion of
the Minister for Planning, is development of a kind described in either Schedule 1, 2 or 3 of the

policy.
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Schedule 1 of the policy includes development for the purposes of extractive industry that:

‘(a) extracts more than 200,000 tonnes of extractive materials per year, or

(b) extracts from a total resource (the subject of the development
application) of more than 5 million tonnes, or

(c) extracts from an environmentally sensitive area of State significance.’

The proposed extractive operations within ML5087 and ML6322 will enable up to 250,000
tonnes of material to continue to be extracted per year. Consequently, as confirmed by the
Department of Planning (letter dated 10 April 2007), the proposal is classified as a major
project and the application for project approval will be assessed under Part 3A of the EP&A
Act.

State Environmental Planning Policy No. 33 — Hazardous and Offensive Development

State Environmental Planning Policy No. 33 — Hazardous and Offensive Development (SEPP
33) provides definitions for ‘hazardous industry’, ‘hazardous storage establishments’, ‘offensive
industry’ and ‘offensive storage establishments’. The definitions enable decisions to approve or
refuse a development to be based on the merit of a proposal. The consent authority must
consider the specifics of the proposal, the location and intensity of the proposed activity to
determine whether the proposed development may be classified as ‘potentially hazardous’ or
‘potentially offensive’ as defined in the Policy. SEPP 33 may apply to the proposal and will be
considered during the assessment process.

State Environmental Planning Policy (Mining, Petroleum Production and Extractive
Industries) 2007

State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries
2007) sets out a number of policies in relation to the proper management and development of
extractive mineral resource industries so as to enable the orderly and economic use of land
and to establish appropriate planning controls to ensure that extractive industries are
ecologically and sustainably developed and managed. The SEPP provides a definition for
‘extractive material’ to include sand, gravel, clay, soil, rock and stone and therefore applies to
the project. The SEPP sets out a number of matters for consideration in Part 3 against which
proposals for extractive industries will be assessed by the consent authority. An assessment of
the proposal against this SEPP will be undertaken as part of the assessment process.

LOCAL PLANNING INSTRUMENTS
Shoalhaven Local Environmental Plan 1985

The Shoalhaven Local Environmental Plan 1985 (LEP 1985) is the principal local
environmental planning instrument applying to the Project Site. The site is largely zoned “Zone
No. 1(b) (Rural ‘B’ (Arterial and Main Road Protection) Zone)” with a small portion of the site
classified as “Zone No. 1(f) (Rural ‘F’ (Forest) Zone)”. The objectives of this zone are as
follows:
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“Clause 9 - Zone No. 1(b) (Rural B (Arterial and Main Road Protection) Zone)
1. Objectives of zone
The objectives are:

(a) to minimise the direct and accumulative impact of development of the efficiency
and safety of existing or proposed main and arterial roads

(b) to promote a high level of scenic quality adjacent to existing or proposed main or
arterial roads; and

(c) to encourage, where possible, the use of existing or proposed side roads as an
alternative to direct vehicular access to an existing or proposed main or arterial
road”.

The proposal is consistent with these objectives.

Extractive industries, such as this proposal, are permissible within the 1(b) Rural B zone with
development consent.

Protection of the Environment Operations Act 1997

An environment protection licence (No. 11765) under the Protection of the Environment
Operations Act 1990 (POEO Act) is held for the ML5087 and ML6322 Quarry. This license will
require modification to include the proposed extractive area.

Section 75V(1)(e) of the EP&A Act specifies that an environment protection licence under the
POEO Act cannot be refused if it is necessary for the carrying out of an approved project under
Part 3A of the EP&A Act and is substantially consistent with the approval.

7 CONSULTATION

Consultation undertaken in relation to the project, to date, has included liaison with adjoining
land owners.

A Planning Focus Meeting is to be held on-site on 23™ August 2007 and representatives from
the following government agencies were invited to attend by the Department of Planning.

- Shoalhaven City Council.

- Department of Planning.

- Department of Lands.

- Department of Commerce.

- Department of Environment and Climate Change.
- Department of Water and Energy.

- Road and Traffic Authority.
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The usual procedure of the Department of Planning is to request written comments on issues
that should be addressed in the Environmental Assessment from these authorities following
the Planning Focus Meeting. The Department will take into account any comments received in
preparing the Director-General’s requirements for the Environmental Assessment.

Once the Environmental Assessment is submitted for the test of adequacy, the Director-
General will seek advice from relevant government agencies and Council to determine if the
Environmental Assessment adequately addresses the matters in the Director-General’s
requirements and if the information is adequate prior to being made publicly available.

The Environmental Assessment will be made publicly available in accordance with the

procedures outlined in Part 3A of the EP&A Act 1979.

8 OVERVIEW OF THE KEY ISSUES

8.1 Introduction

The project application will require the preparation of an Environmental Assessment assessing
the key potential impacts. The following key issues will be addressed in the environmental
assessment process.

e Hydrology.
¢ Noise.

e Air quality.
e Geology.

e Traffic and transportation.
e Visual impact.

¢ Flora and fauna.

e Aboriginal and Heritage.

e Site Rehabilitation and final land use.

The Specialist Consultants identified in Section 2 of this document have undertaken
preliminary environmental studies and have provided information related to the likely impacts
of the Project on the environment within and surrounding the Project Site. It is noted that the
purpose of these preliminary studies was to identify potential environmental constraints upon
the Project and potential residual environmental impacts. Each of these Specialist Consultants
will be undertaking additional studies during the preparation of the Environmental Assessment.
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8.2 Hydrology
8.2.1 Introduction

Martens and Associates Pty Ltd undertook the preliminary hydrological investigations for the
Project. These investigations documented the existing surface water and groundwater regimes
and included an assessment of the following.

e The broad parameters governing the existing site hydrological and
hydrogeological regime.

e The existing site surface water management regime.

e An assessment of the likely impacts of the proposed development on local
groundwater and surface water resources.

e The existing local surface water bodies that may be affected by the Project.

e Areas where further investigation is likely to be required to adequately determine
the likely residual Project-related impacts on the surface and groundwater
resources within and surrounding the Project Site.

8.2.2 Surface Water Resources

The preliminary studies note that until August 2007, all internal surface drainage water was
drained to a sump located at the lowest point within the existing area of excavation. From here,
collected water was pumped to an upper sedimentation pond where sedimentation assisted in
removal of course and suspended sediment.

Recently, however, this filtration pond has been removed and is no longer used for the
collection of surface water, with a 25 - 30 KL concrete tank currently being constructed to
collect and store runoff. This tank will also be used as a local water supply for dust
suppression within the Project Site.

8.2.3 Groundwater

The preliminary studies suggest that the Project Site is underlain by a relatively shallow
unconfined aquifer at approximately 10m to 13m below ground level. The current depth of
excavation, this is approximately 0.5m above the existing groundwater level and explains the
lack of groundwater flow into the current area of excavation on the Project Site.

The preliminary piezometric surface indicates that groundwater within the aquifer flows to the
northwest, with a piezometric gradient of approximately 0.038/m/m.

Preliminary piezometric surface modelling of the aquifer suggests that the creek bed invert of
Nowra Creek, located immediately to the west of the Project Site, is likely to be approximately
10m above the existing aquifer. As a result, impacts upon the groundwater resources
surrounding the Project Site are not likely to adversely affect the surface water resources
within Nowra Creek. This will be confirmed through further testing undertaken as part of the
Environmental Assessment.
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In addition to the above, it is likely that a shallower ephemeral aquifer exists in the region close
to Nowra Creek above the unconfined aquifer described above. This aquifer is probably
recharged by incident rainfall and is likely to be semi permeable. Further investigation of this
body will be undertaken as part of the Environmental Assessment.

8.24 Preliminary Impact Assessment of Proposed Operations

8.2.4.1 Surface Water Resources

Detailed surface water management measures have yet to be determined. However,
indicatively, surface water flows from all areas of disturbance, including the extraction area and
areas undergoing land preparation and rehabilitation-related activities, would be directed to the
extraction area. As a result no potentially sediment-laden water would flow to Nowra Creek.
Surface water flows to Nowra Creek may be reduced as a result of the Project.

8.2.4.2 Groundwater Resources

The preliminary findings conclude that increased surface flows to the area of excavation are
likely to increase local groundwater recharge rates. Furthermore, increased groundwater
recharge in the excavation area suggests that proposed mining operations may increase the
area which may potentially act as a source of groundwater contamination and may result in a
modification of local groundwater flow gradients. If appropriate, mitigation measures to ensure
that groundwater contamination will not occur will be outlined within the Environmental
Assessment.

Further assessment of this issue will be undertaken during preparation of the Environmental
Assessment to confirm the significance of this impact.

8.2.5 Suitability of the Proposal and Additional Investigations

On the basis of the preliminary investigations, Martens and Associates Pty Ltd consider that
the extension of extractive operations into ML6322 and continuation of operations within
ML5087 is likely to be able to proceed in such a way that impacts on surface water and
groundwater resources can be controlled and appropriately managed. However, further
investigations will be required before these controls can be fully determined. The following
investigations will be undertaken during preparation of the Environmental Assessment.

8.2.5.1 Surface Water

o A water balance model will be prepared covering surface water flows. This will
consider the likely impact of flow losses to Nowra creek in terms of riparian
corridor health and river flow characteristics.

¢ A flood assessment may need to be conducted for Nowra Creek to determine the
likely impact on flood hydrology of the Project.
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o A stormwater management plan will be prepared. This will document stormwater
flows within the site and determine compliance with relevant stormwater quantity
and quality objectives that the Shoalhaven Council and other relevant
government agencies may require.

8.2.5.2 Groundwater

o A more detailed field assessment of local groundwater conditions will be carried
out. This will includes the installation of a number of additional monitoring
piezometers and detailed monitoring of all piezometers. In addition, a number of
longer duration pump tests will be undertaken to provide a more accurate
assessment of aquifer hydraulic properties. Existing groundwater quality
samples will be collected to determine existing groundwater quality.

e A groundwater impact assessment will be prepared based on the preliminary
investigations and the additional information provided in (a) above. The study will
address likely seasonal fluctuations in groundwater, expected changes in
groundwater level associated with changes to recharge conditions, likely water
quality impacts and provide recommendations for remedial works. Comment will
also be provided on the likely impacts on groundwater dependent ecosystems.

8.3 Noise

The preliminary noise assessment involved a site inspection, measurements of sound power
levels produced by current plant and an ambient survey at the nearest residences. A detailed
assessment of the likely noise-related impacts will be undertaken during preparation of the
Environmental Assessment.

The project specific noise criteria will be derived from the results of this noise monitoring in
accordance with the Industrial Noise Policy and the Environment Protection Authority’s
Environmental Noise Control Manual.

A number of operational scenarios for the Project will be developed as part of the
Environmental Assessment and the operational noise level contours calculated to determine
the likely residual noise-related impact of the Project, taking into account proposed noise
mitigation measures.

Based on a review of the ambient survey, and single point receiver calculations to the nearest
residences the following preliminary findings were attained:

¢ Assessment Background Level (ABL) or LA90 background noise levels without
the plant operational were found to be controlled by distant traffic. The ABL
determined in the absence of contribution from the existing quarry were 39 dBA
at the receiver to the northwest (on Links Road) and 46 dBA at the receiver to the
northeast (on Old Southern Road) (Figure 2). The corresponding intrusive noise
criteria (ABL + 5 dBA), via reference to the Industrial Noise Policy (INP), are 44
dBA and 51 dBA respectively.
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e Based on measurements of the mobile plant (crushers and screens) and the front
end loader and excavator, on-site noise levels were predicted at the nearest
residences for the current operations. These predictions, under non adverse
daytime conditions, are as follows.

- 19 dBA at Links Road
- 26 dBA at old Southern Road
- 27 dBA at 260 Princes Hwy (residence to the south)

Note that this modelling did not include the operation of haul trucks.

As a result, preliminary predicted quarry noise contributions for the current operations levels
comply with the INP design criteria.

It is relevant to note that the nearest residence to the Project Site is located immediately south
of ML6322. To this end, the Proponent will have an agreement in place with the owner of this
residence to ensure that noise-related impacts at this residence are within those specified by
the Industrial Noise Policy.

8.4 Air Quality

A preliminary air quality assessment has been undertaken by Heggies Pty Ltd to determine the
likely impact of the Project on air quality in the vicinity of the Project Site.

The preliminary assessment was conducted in accordance with Department of Environment
and Climate Change guidelines. It involved an analysis of the existing conditions at the site,
including site meteorology, local ambient air quality and local terrain to provide a baseline
against which the impacts of the proposed extension will be assessed as part of the
Environmental Assessment.

There are a number of sources of atmospheric dust in close proximity to the Project Site which
contribute to the existing air quality. These sources include certain industrial operations and
diffuse sources.

Based on historical data it was found that elevated airborne dust concentrations of particulates
with a diameter less than 10pm (PM;o) occur in the vicinity of the Project Site but that such
concentrations are within air quality limits.

In terms of wind, the preliminary findings conclude that the wind field is dominated by two main
wind components, namely northwesterly to westerly wind and southerly to south-southwesterly
winds. This indicates that receptors situated to the east, southeast and north of the Project
Site are most likely to be impacted by Project-related dust emissions.

From the preliminary assessment it was concluded that crushing operations and vehicle
entrainment from unpaved road sections represent potentially the largest sources of routine
emissions, with blasting operations comprising a significant but intermittent source. Materials
handling and wind entrainment were estimated to be more minor sources.
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Wet suppression currently represents the main type of dust mitigation measure implemented at
the quarry. Given the current frequency and intensity of watering evident at the Project Site,
control efficiencies are expected to be in excess of 70% for roads and greater than 60% for
crushing operations.

On the basis of the preliminary investigations, Heggies Pty Ltd consider that the extension of
extractive operations into ML6322 and continuation of operations within ML5087 is likely to be
able to proceed in such a way so that dust generation and the impact potential of current
operations can be being sufficiently controlled through dust mitigation measures.

The following proposed air quality management measures will be assessed during preparation
of the Environmental Assessment.

e Reducing water spray interruptions

¢ Installation of a grizzly at the main gate to reduce material being tracked onto the
Princes Highway from the site

e Consideration of paving or stabilising road shoulder areas in the immediate
vicinity of the main gate to further reduce the potential for track on. (It is noted
that this occurs as a result of both quarry-related and other vehicle activity.)

In addition, three dust deposition monitors will be installed during the preparation of the
Environmental Assessment to track dustfall rates associated with the existing quarry
operations. Given the existence of other sources of emission in the area and the screening by
trees between the existing quarry and various of the receptor sites, these monitors will be
placed on-site rather than at neighbouring receptor sites.

Finally, the air quality assessment will model the likely project-related air quality impacts at
receptor sites surrounding the Project Site based on the existing air quality environment and a
number of operating scenarios.

8.5 Geology

Douglas Partners have undertaken preliminary investigations into the geology of ML5087 and
ML6322. These investigations have taken the form of three rotary percussion holes, one (Bore
hole 1) through the base of the existing quarry and two others, (Bore holes 2 and 3) drilled on
the eastern and southern boundaries of ML6322. Refer to Figure 7 for the location of the
boreholes.

8.5.1 Results of the Geological Inspection and Drilling

From the initial investigations, it is clear that the current quarry face comprises dark blue-grey,
high strength, slightly sandy siltstone. The siltstone is generally massive with a number of
near horizontal, white, calcareous siltstone layers. Jointing is generally widely spaced and
comprises two sets of steeply dipping joints, trending slightly east of north and south of east.

| A4 AN
C}:)LAN R. W. CORKERY & CO. PTY. LIMITED



SOUTH COAST CONCRETE CRUSHING -28-  PRELIMINARY ENVIRONMENTAL ASSESSMENT
AND RECYCLING PTY LTD Report No. 742/01

Borehole 1, drilled through the base of the quarry to a depth of 12 m, and intersected high
strength, dark grey to black siltstone with the chip returns being wet below a depth of 4 m.

Boreholes 2 and 3 were drilled to depths of 28m each. Borehole 2, drilled adjacent to the
eastern Project Site boundary and intersected weathered, low to medium strength siltstone
down to a depth of 8m before passing into fresh, very high strength siltstone to a depth of 18m.
At a depth of 18m the siltstone became high to very high strength.

Borehole 3, drilled on the southern boundary of the Project Site, also intersected 8 m of
weathered, very low to low strength siltstone before passing into fresh, medium to high
strength siltstone to a depth of 18m. Between 18m and — 22m the siltstone was medium
strength, increasing to high strength below a depth of 22m.

8.6 Traffic and Transport

A detailed traffic impact assessment and road safety audit is currently being undertaken by
John Coady Consulting The traffic impact assessment will be completed in accordance with
the requirements of the RTA’s Guide to Traffic Generating Developments. A road safety audit
of the existing intersection of the access route and the Princes Highway will be completed in
accordance with the AUSTROADS Road Safety Audit manual.

The assessment will consider potential impacts of the proposed development on the existing
road network and safety for road users and, if necessary, recommend improvements or
alterations to the local road system to accommodate the development or ameliorate existing
traffic problems.

8.7 Flora and Fauna

Preliminary investigations have been undertaken by Gaia Research Pty Ltd into the existing
flora and fauna on the Project Site and the impact of the proposal on this flora and fauna. The
preliminary assessment suggests that, a significant percentage of the original native vegetation
has been removed during previous clearing operations. Furthermore, the preliminary
investigations revealed that no endangered ecological communities or flora species listed
under the Threatened Species Conservation Act (1995) were located on the Project Site.

From the initial investigations no evidence was found of Koala, Yellow-bellied Glider, Powerful
Owl, Masked Owl, Gang Gang Cockatoo, Glossy Black Cockatoo, Square-tailed Kite,
Australasian Bittern, Black Bittern, Regent Honeyeater, Pouched Greenhood Orchid, Leafless
Tongue Orchid or Nowra Heath Myrtle on the Project Site.

On the basis of the preliminary investigations, Gaia Research Pty Ltd consider that the Project
is likely to be able to proceed in a manner that the impact on flora and fauna can be being
sufficiently managed through appropriate mitigation measures such that the likely flora and
fauna-related impacts will not be significant..
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As part of the flora and fauna assessment, further assessment in relation to threatened
species of fauna and flora listed under the Threatened Species Conservation Act 1995 and
Environment Protection and Biodiversity Conservation Act 1999 to determine whether there is
likely to be a significant impact on threatened species or their habitat.

8.8 Visual Impact

A visual assessment of proposed extractive operations extension will be carried out during
preparation of the Environmental Assessment. This assessment will include a description of
the existing visual amenity, details of significant or recognised scenic landscapes, a description
of views towards the quarry area from nearby residences and public vantage points and the
visual impacts of the proposal. Measures to reduce visual impacts will also be outlined.

8.9 Aboriginal Heritage

The impact of the proposed quarry extension on Aboriginal and non indigenous cultural
heritage is being assessed by Rob Paton.

The initial results of the cultural heritage investigations suggest that the proposed quarry
extension will not have a significant impact on items of Aboriginal or non-indigenous cultural
heritage.

9 CONCLUSION

In summary, the key issues that will require detailed investigation as part of the environmental
assessment process are considered to be:

e Hydrology;
¢ Noise;

o Air quality;
o Geology;

e Traffic and transport;

e Visual impact;

e Flora and fauna; and

e Aboriginal and Heritage.

On behalf of the Proponent, the Director-General's requirements are formally sought for the
Project.
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Appendices

(No. of pages excluding this page = 13)

Appendix A Correspondence from Department of
Planning Dated 16 April 2007

Appendix B Survey Plan of Project Site

Appendix C  Land and Environment Court Judgement
Dated 24 November 2006

| A4 AN
C}:)LAN R. W. CORKERY & CO. PTY. LIMITED



SOUTH COAST CONCRETE CRUSHING -32- PRELIMINARY ENVIRONMENTAL ASSESSMENT
AND RECYCLING PTY LTD Report No. 742/01

This page has intentionally been left blank

AN
CITY
C=> R.W.CORKERY & CO. PTY. LIMITED
‘-v- _PLAN



PRELIMINARY ENVIRONMENTAL ASSESSMENT  -33 - SOUTH COAST CONCRETE CRUSHING
Report No. 742/01 AND RECYCLING PTY LTD

APPENDIX A

Correspondence from Department of Planning
dated 16 April 2007
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NSW GOVERNMENT
Department of Planning

Contact: Michael Young

Phone: 029228 6437

Fax: 02 9228 6466

Emall:  michael.young@planning.nsw.gov.au

Qur ref; S07/00306

Mr Chris Outtersides

SCEIV M

City Plan Services

Level 1 1 6 APR 2007
364 Kent Street

SYDNEY NSW 2000 | = CO———E L

Dear Mr Outtersides

Brickworks Quarry

| refer to your recent correspondence about the proposed extractive industries operations on the
site known as the Brickworks Quarry, near Nowra in the Shoalhaven local government area.

I wish to advise you that the Director-General, as delegate of the Minister for Planning, has
formed an opinion under clause 6(1) of State Environmental Planning Policy (Major Projects)
2005, that the proposal is development referred to in Schedule 1 of the Major Projects SEPP,
and is declared to be a project to which Part 3A of the Environmental Planning and Assessment
Act, 1979 applies.

To progress the proposal, the proponent would need to prepare and submit a Preliminary
Assessment on the project to the Department. The Preliminary Assessment should include:

background information on the existing operations and the site;

a detailed description of the project;

details of the permissibility and relevant statutory controls; and

an overview of the environmental issues (including identification and consideration of the
key issues).

. ® @

The Preliminary Assessment of the project would form the basis on which the Department
consults with public authorities and prepares the Director-General's requirements for the
preparation of the Environmental Assessment of the project It is recommended that the
proponent discuss with the Department the timing for lodgement of the project application and
Preliminary Assessment of the project.

If you have any enquiries about the above, please contact me on (02) 9228 6437.

Yours sincerely

0|0
Michael

Environmental Planning Officer
Major Development Assessment

Bridge St Office 23-33 Bridge St SYDNEY NSW 2000 GPOQ Box 39 SYDNEY NSW 2001
Telephone (02) 8228 6111 Facsimile (02) 9228 6466 DX 10181 Sydney Stock Exchange Website planning.nsw.gov.au

L
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APPENDIX B

Survey Plan of Project Site
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D.P. 825204 ML1 (ML 20859) & ML2 {ML24943)

DETALL RIIRVEY OF SOOCR QUARRY SOUTHNOWRA | SCCCR QUARRY STH NOWRA |
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APPENDIX C

Land and Environment Court Judgement
dated 24 November 2006
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In the Lang and
Environment Court
of New Sauth Wales

Ne. 41194 of 2005

The Gourt ordars that;

(1) A declaration that the carrying out of
development Gonsisting of the conduct of 3

NORMANS PLANT HIRE guary for shale on land &t South Nowrs
PTY LIMITED cnmpflsad within - Minerar Leasa 6322
ACN 08 105 791 ("ML2") requires develapmant cansent.
{2) A declaration that no development consent
ITICI\’IINI!I;ETJONG QUARRY p TY hes been glven authorising the carrying
by 0!% e cutof that develspment or M 2, '
(3} An ordecr| that thae iy respondent be
JTH ¢ . restrained from camying out developmient
gggg&gg]ﬁ%ﬁg‘r’( eonsisting of the condilet of a quarry for
LIMITED shals  on  ML2  pynsil and  unless
i CMI\II 101 578 430 ;;fr.'evelopment consent Mas been given for
\ . the same,
Applicants {4) An order that the second respandent be %

restreined  from causing, suffering o
permltting the cakying out of development
consisting of the conduct of 4 quarry for
shale  an  MLZ un and  unless
development consent has been glven for

SOUTH COAST the same.

CONCRETE CRUSHING &
RECYGLING PTY LIMITED
ACN 095 243 584

First Respondent

ABIB PTY LIMITED
AGN 078 833 806

Second Responcdant

(3) Orders (3) and (4) ahove are postponed for
four weeks from the date of these orders,

(8) The nuestion of custs is reserved,

(T) The exhibits may be returned.

Ordered; .24 Nowverber 2008

Order

(@ R. W. CORKERY & CO. PTY. LIMITED
“HAN G
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Land and Enviropment Court
of New South Wales

CITATION ;
Norruans Plant Hiro Pty Lissited
Concrate Crushi dted & (2) Ors) v Sough Cuase
005 NSWEE e Y inE Pty Liaitnd & Anor (o, 2)
1

PARTIES ¢ AMBLICANTS
Noveuans Pl Bive By Lizgited
A(‘:E 080 105 791 ¢

otueorp Quary Pty Limie,
_ACNDUM?’M?; iinied

Suatt Cousy Resoure s
ACN 101 879 430 Ry ki

gmchRESPONbBNT:
otk Coast, Contrars ! ; j
ACN 098 s Crtshing & Recysting Pty Limited

SECOND RESPONDRNT:
ABD My Liseited
ACN (78 833 50S

FILE NMBER(S) : 411594 oF 3005
CLRAM " Loy

I
KRY IsSUES: Juncti

| éq;uncbuna aod Denliations & reatrate of, Quaying 1mles sy it
¢ c‘valupmmt consent pranind — postponagtent of spemation of
:t;:nlctgw'— RO devel Fiier spplicatien yat nmde — dinsrerlon
dgv :1 ding Mtegrated Ro-ordinnted nomry Of planning Jawe ~ desiggaiod

¢ m;ﬁlmmtn Wil perry xiglts - Botenrial for ettvitoymenta) Koy —
gw et cg;: offsite Smpaots ~ comtraetual nomsdtsenty opm sil] e
nacties canfited ~ ditrypion to xaining pperations » publie
interoat in e orderly developmiem and pae af IR —~ parties P
oneRtial COmpetivor ~ ng ey realindon] bregel i

Mineg and Mineralss  minin i ine = ity

b tu B leage —~ existiap mine -
Flatining coxierals uady Mintog Act, 1992 guffnmunides ot Ryi;?iudm
where davelopment: coment ha Inpsed PRVRE

LEGISLA TRD: i '
N TION CITRD: Batisonrnental Flamging o Asgengneny Act 1979 £ 124,
SES CITED; GPT' R i
. Re Ltd v Wollengong Ciry Council (No, 7) [2006]) NSWLRG

Nemtians Plant Hise Pry Lad '+ Sputh Congt Camereta Crushing &
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DATES OF HeARTVG:
DATE OF SUDGMENT:

LRGAL
REFRESENTATIVES:

- 45 -

Renyeling Pry Lid 2006 NSWE G
" 390
Woerttgaht Sitira Coupel] y Sedeveia ( 191‘!7) 10 NSWLR 345

13/11/2004
2441112008

APPLICANTS:
TA Ayling 90
SOLICITQRS:
Rentas & Grogids

RESHONDENTS
e
Acoess Business Lawyers

AN
R. W. CORKERY & CO. PTY. LIMITED
2

SOUTH COAST CONCRETE CRUSHING
AND RECYCLING PTY LTD



PRELIMINARY ENVIRONMENTAL ASSESSMENT

SOUTH COAST CONCRETE CRUSHING -46 -
Report No. 742/01

AND RECYCLING PTY LTD

IN THE LAND AND
ENVIRONMENT GOURT
OF NEW SOUTH WAL 5

Lloyd J
Friday, 24 Noveriher 2004

LEC No. 41194 of 2005

NORMANS PLANT HIkE p

. TY LIMITED &

5%4_?1%1'095;\:5&&15 CRUSHING & REcvcr:i)n\?g g%'vs ouTH
ANOR (NO. 2) [2008] NSWLEG 734" '

JUDGMENT

1 HIS HONOUR;
B l:;c:'hie first respendent, South (?oast Crushing & Recysling
Pies fand st South Nowra in tha Clty of Shoalhaye
ba{ng part‘af lot 484 in depositey plan 1088778, The second respunden:,
Abib Py eritad, is the holdér of fwo mineral leases fmn.-u the Ministar f :
Mineral Resourcas, baing Minersl Lease 0By (km:\lwn in ther::
procesdings as ‘ML1") and Miherai Lease &322 (known jn thPs;
proceedings #s “ML2"). ML1 authorisas the extraction of "brici ciay E;nd
clay shale" and ML2 awthorises the extraction of "brick clay” on a different

part of the land.

2 Inajudgment dellvared on & July 2006 | found that the mining apetations
under ML1 are lawful. | eleo found that mining opsrations under ML2 are
unlawful beeausa a development consent which had been granted on 24
September 1971 far the eatrying out of an extractive industry had lapsed
prior to the commentgrment of the Mining Acf 7878 and accordingly, there
being no wiher extant consefit op foot for such uss, the carrying ol of
mining opéerations under ML2 ls unlawiul: Nermans Plant Hire Ply Ltd v
South Doast Conerate Crushihg & Recycling Pty Lid [2006] NEBWLEG 890,

CITY
“PLAN
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3 The question for determination is how the Gourt should now exerciss fig
discratlon unde; 8 124 af the Environmental Planning ane Assoasment Aot
7979 ("the EPEA Ac’). The #pplicarits, Normeng Plant Hire Ply Limited,
Tomerong Quanry Fty Limited and South Coast Resourceg Piy Limited,
trade competitors of the tespondents, seek an Injunction to restrain the
respondents from carrying out any quaITYing under ML2 unless and untll a
development oensent has been granted for that purpose, The
fespondants ask the Court o Rostpone the operatinn of any Injlinctian so
asto enaple 3 development applleation to he made and determined.

The relevant ﬁcté

4 MLY was granteq on or about 8 Jahumy 1948 and was BUbsaquantly
renswad frym time fo time, ML2 was granted on or about 8 March 1072
and it has slso been renawed Trom tims ta fims, most recently on 2 March
2000. It will expire on & March 2020, On 20 Daoember 2002 bath leases
were fransferred 13 the sacond fespandent, Both leases are adinlning and
are apparently werked concumently,

§ The sscond respondent acquired the two minlng leases fnﬁm Nowra
Rrickwerks (NSW) Ply-Ltd because of the st'ong shale ressrves, As |
undarstand #, the first respondent is an asserlated company of the second
respondent and is the entity which is actuslly cartying out the mining on
both mining leasss, The nutber of the first respondent's empluyees
fluctuates between 18 and 24, The majority of thoms employees are
apprentices who ere also undertaking formal study through the TAFE
organisation. It also has & supplier list of Mmschaniocs, squiptment hire, and
geheral serviee organisations totalling 117 companlegs, and it has a
cantractor list of 227. Mining operafions are conducted omn ML1 and MI2
on a dally basis simultaneously, and there are units operating on both
facas simultaneausly. Actording to MrJ 13 Green, who s the sole director

"
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of b?th raspondents, the opsrations of the respandents ae vital for
ongoing projects In the Nowrg area and these projects, whether road

consfusiion or building prejects, provide significant employment in the
area. i

The respondernits have, since my praviays ludgment, engagey City Plan
Services Ply Lid 1o Prepare a development appiiatian. Although my
ludgment was delivered o 5 duly 2006, it was nat untl 6 September 2008
that City Plan Senvicas was engaged. According o Mr A Bmith, the
planpfng direcfor of City Plan Services, the recant depariyre of' key
planning staff has meant that litle wark hae been dope to preparg g
development application. Indeed, Mr 8mith has not yet inspacted the site.
And sihca the development ia tlassifled as g designated develap;ﬁant'
requiting the preparation of an environmental impact etatement, It is self-
evidan‘t that it wifl ba some fime before a developmant application wil be
ready fo be made.

" Mr Green states that mining operstions can continua on M1 and use tan

b® made of current stockpiles on both MLY ang ML2 {which will run out in
January 2007). However, #f extraction of miterial warg 16 be restricted fo
ML, it wiil involve disruption to the pverall oparstlons bacauea of the peed
1o re-artange the infrastructurg, stoh as the nesd 1 relucate the stationary
plant and the concrets stoskplles, to remove ang re-establish the haul
roads and remove ateas thet hava been rehabilitated, All tiis would, of
oourse, involve considerable addiflsnal expenditure. Far sxample, ths
twst of moving plant and concrste stockpiles is said to be mboyt $150,000,
Significant work would he nesdad to move the cumant locatish of the
talling pond and wetland ares, Involving sighificant  environmantal

dagradation,

If, hewever, tining operationa mre allowed to continye on M2, it will not
be necsssary for any of this fo otour.

AN
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The pariies’ submissions

9 MrJ A Ayling s6, Appraring far the applitants, relles upon the publie
Interest In the orderly develnpment and yse of land. Mr Ayling submits
that unless this Is dong: () equal fystise maY not be saureg; (i) damage
fo the ehviranment may he done without proper enviﬁonméntal cornirols;
(it eithaugh thers are conditlans attached fo the mining Isage they relate
fo mining operations on the site and not to external environmantal impacts
such aa iraffic: {iv) the breseh of tha ER&A Agt is not merely technlcal; ang
(v) Mr Gresn's avidenas sfiows that it is possibla for the respondents {o
maat their contractuel obligations from stockplled material and from
working within ML1. Mr Avling further submite that although the epplicants
are commersial competitors of the respondents, that fact I¢ not suffisient to
deny them the reljef that they suek (refetring fto GPT Re Lid v Wollongong
Gty Gouneil (No. 2) [2006] NSWLEG 401 ).

0 "Mrid Hemmings, appearing for the respondents, relies upon the following
subinlssiang: () the presént apemtions ars subject fo environmantal
controls by the condtions of the mihing lease and the gonditions of the
environmenta! protection lisenee issued by the Envirorment Protectlon
Authority; (I) Bs t tha former, the eonditlens raquire the appraval of a
mining, operations plan  ang annual  arvirenmanta) reports, and
rehabilitation of the srea &n cottipletion of operations; (i) & mine safety
Fnanagement plan ls alsn in place; (V) the Paspdndents purchesed &
business in 2003 that had been in Qperation for many yeats and they had
No resson to believe that any part of the oparations wera uniawfil; (v)
sinse my judgmeant of 5 July 2006 the respondents have to-operated witl
the eouncil and have dccepied the naed for a developmeant applization and
they will abide by any dasision on the development appllcation; (Vi) thera Is
gt evidsancé of environmenta harm, nor harm to the g2neral amenity of
the sumounding anza; and (VM) the respondents wouly suffer hardship,
noted In par [7] abave, they were to be restrained from opsrating within
ML2,

4.
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Canciusion

11

12

13

The respondents Acaept the fact that they require g developrent cunsent
and that, unless they have such a censent then mining operstions oh MLZ
must cease, The jsayg for defermination la whether the raspondents
should be sllowed 1o cartinue their present tining operstions on ML2
pending the preparation, lhdgement, consideration and fing| determination
of the devalopmant application,

The diffiollty with this I8 that the devalopiment for which consent is 1o be
sought Is classified ag designatay davalapment, This in tum requires the
Preparation of gn ehvironmenta) itnpact staternant whish must actoinpary
the devalopment application. The respondents suggeat that this can ba
done by 13 February 2007. Naving regard, however, 1o the evidence of Mr
Smith, 1 have a real doubt a3 to whether an ehvironmental impact
Statement can be proparad by the suggssted data, After fotiging the
development Application, it must b exhibited with the environmentsal
Impact statemsnt for 80 days to afford third parties the Hght {0 make
submigsions. Aftr tha determinafion of the daveltpment application thers
may ba appeals to the Coyrt ~ either by the applicant for cansent or by
third party objattors, The whole pracess is likely fo take many montha.

The principles which govern the exerclse of the Court’s discreﬁo'n ars
seffled. They are conveniently set out by Kithy P in hls wejl knopwn
Judgmertt in Warringah Stire Gourgif v Senfevtic (1987) 10 NSWLR 335, |
refer, in partivular, to his Horour's reference 1o *g legisiative pumose of
upholding, in the norma) case, the Infegrated and coprdinated naturs of
Planniig law® (at 340),;

thls is done, equal justice may not be sSecured, Prvate

Unjless
aivantags may be won By 2 particular Indiviual whizh nthers
canfiot enjoy, Demage My B dohe o the envitanmant which It Is

R. W. CORKERY & CO. PTY. LIMITED
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the gurpose of the orderly enforcament of enviconmental Jaw ta
In & simifar vein ere the following comments by Kirhy B (also at 340):

But the obvious Intention of the Adl ls that, nermally, those
anncatied in develupment and use of the environment will comply
with the terms of the leglslation. Otherwise, If unfawful exesphions

I actept the respondents’ subrnission that the present mining operations
aré sultject to cuntrols by the conditions of the mining legse, the mining
aperations plan &nd the conditions of the environment protection licence.

Agalnst these conelderations, howevar, is the fact that this is designated’

development, whidh glyas ird parties the right to have an Input inta the
development conitol procsss; the conditions undar which the mine
operates relate to the conduct of operations on the site and not oft-siie:
and the potential for offusite impakts ia plaln ~ such as noise, blusting, dust
Qeneration and heavy vetrcle traffle, Moreover, K is possible for the
respondents t meet their contractysl commifthents by confining thair
activities to ML1, albsit at soms inconvenlance and expanse. Thess
consideratione together with the letigthy Hime before there will be a final
determination of the propossd development application, persuade me that
the respandents must ba restrained from Bperating Within ML2,

The fact that the applicants ars  commereia) competitors of the
respondents Is a relevart consideration: GET Re Ltd v Wollangong City
Caunei (No.2) [2006] NSWLEG 401, Jf tiis Were a meré tgchnical breach
then | weuld Maye been inclined to give this faet more weight. This Is nat,
however, a mere technical breash. ‘The faet that there s potential for
environments! herm, soupled With the fact that this & designated
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devalspment, suggeets that thare Is a wider public interest In seeuring
nbssrvanes of the law in this lngtance.

18 The proceedings were commanged on & Qctober 2005 and have
praceeded at a somewhet leisurely pace for this Court. Accordingly, the
orders will ba pastponed far four waeks to enable an arderly withdrawal of
oparations from ML2,

Orders

19 The formal ordats of the Court are:

(1) A declarstisn that the carrying out of developtnent cansisting of
the conduct of a quarry for shale on land et South Nowra
comprised  within Mineral Lease 6322 (‘ML2") requires
development cohsent.

() A detlaration that na develapment cansent has been given
authorising the camying out of that development on M.2.

(3) An order that the first respondent be resirained from earrying
out tevelopment consisting of the conduct of a quarry for shale
on ML2 unfll and unless developmant consent has heen given
for the same.

(4) An orter thet the second respondent be retrained fram
causing; suffering or permitting the camying out of developrment
consisting of the conduct of @ quarry for shale e ML2 until and
unless development tonsent has been given for the sathe,

(5) Onders (3) and (4) above are postponed for four weeks fram
the date of thesa ordare,
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{8) The questlor of conts is ragerved,

{7) The exhibits may be returited,

¥

! heraby cettlly that the preeading 19 paragraphe sre a frue copy of the
reasahis for Judgment hereln of the Horwurable Mr Justice [ HPL?IPoya.

ASHO clatﬂ %,/
Dated: 24 Novembat 2008

Sedekedte iRk |
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