
26 March 2010 
Our Ref: 5565H.44DK 
 
 
The Director-General 
Department of Planning 
GPO Box 39 
SYDNEY 2001 
 
 
By email: Anthony.Witherdin@planning.nsw.gov.au   
 
Dear Anthony, 
 
Section 75W Modifications 
Project Application No 07_0032 
Sandon Point Residential Subdivision  
 
 
1.0 INTRODUCTION 

Stockland has been examining the conditions of the Project Approval (MP 07_0032) in relation 
to obtaining a construction certificate for the reconstruction of the Wrexham Road railway 
bridge and there are five conditions that warrant review in order to prevent the delay of the 
issue of the construction certificate and construction of the replacement bridge.  
 
Stockland proposes to construct the Wrexham Road railway bridge ahead of the residential 
subdivision. This will enable reinstatement of the pedestrian access over the railway line to 
Thomas Gibson Park from the residential areas to the west of the railway line. From a timing 
point of view, the reconstruction of replacement bridge must take place within track shut downs 
planned by RailCorp. An opportunity exists to utilise the next track shut down in May 2010 and 
subsequent shut downs in July and September 2010. If the issue of construction certificate is 
delayed by being linked to conditions that are intended to relate to the residential component of 
the project, then the replacement bridge will be further delayed.  
 
The five conditions are:  

• Condition B11 – Remediation 

• Condition B12 – Acid Sulfate Soil Management Plan  

• Condition B42 – Landscaping 

• Condition B43 – Maintenance Program and Streetscape Landscape Works 

• Condition B50 – Conservation Agreement 
 
Stockland is therefore submitting an application under Section 75W of the Environmental 
Planning and Assessment Act, 1979 (EP&A Act) to modify the Project Approval in relation to 
these conditions. Associated with the proposed amended conditions are amendments to the 
Statements of Commitments for the Project Application. The reason for the modifications and 
the proposed amendments is discussed in turn in the balance of this letter.  
 
An application form and political disclosure statement are included with this application. A 
cheque for the $750 application fee will be forwarded separately.  
 

11 Dartford Road  
Thornleigh NSW 2120 

ABN 24 551 441 566 

PO Box 230  
Pennant Hills NSW 1715 

DX 4721 Pennant Hills NSW 

t : 02 9980 6933 
f : 02 9980 6217 

e : dfp@donfoxplanning.com.au 

 
www.donfoxplanning.com.au 
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2.0 SUBJECT SITE 

The Project application and this s75W application relate to the following parcels of land:  
 
• Lot 2 DP 595478 

• Lot 235 DP 1048602 

• Lot 1 DP 1024490 

• Part Lot 1 DP 204631 

• Lot 22 DP 835200 (part Hewitts Creek Reserve) 

• Lot 101 DP 268549 

• Lot 1 and Lot 2 DP 224431 

• Land in the adjoining South Coast Railway Corridor  

 
3.0 PROPOSED MODIFICATION 

The reasons for the proposed modification are explained and justified in turn below. Proposed 
amendments to the conditions of the Project Application and Statements of Commitment are 
shown with underlining.  
 
3.1 Condition B11 – Remediation 

Condition B11 currently reads as follows:  
 

(1)  Prior to the issue of a Construction Certificate, the Proponent shall submit to the 
CA a Remedial Action Plan and a Hazardous Material Survey. The Remedial 
Action Plan must be accompanied by a statement from a site auditor accredited 
by the DECC to issue site audit statements.  

 
(2)  Upon completion of the remediation works on the site, the Proponent shall submit 

a detailed Site Audit Summary Report and Site Audit Statement and Validation 
Report to the PAC. The site audit must be prepared in accordance with the 
Contaminated Land Management Act, 1997 and completed by a site auditor 
accredited by the DECC to issue site audit statements. The site audit must verify 
that the land is suitable for the proposed uses.  

 
In our opinion this condition was intended to apply to the residential subdivision not the 
reconstruction of the railway bridge.  
 
A Hazardous Material Identification Survey was carried out prior to the demolition of the former 
Wrexham Road railway bridge, including a soil sample taken on the bridge top. The sample 
tested showed no detection of asbestos, Polynuclear Aromatic Hydrocarbons (PAHs), 
Polychlorinated Biphenyls (PCBs), Organochlorine Pesticides (OC/OP) and only low levels of 
lead significantly below the DECC/EPA NSW Auditors Guideline Criteria. A copy of this report is 
attached at Appendix A . On the basis of this report and the proposed use as a bridge with soils 
being inaccessible, the condition is not considered warranted for this component of the Project.  
 
We therefore propose that Condition B11 be amended to exclude its application to the 
construction of the replacement Wrexham Road railway bridge. We also propose that the 
Statement of Commitment in relation to Contamination and Acid Sulfate Soils be amended for 
consistency and clarity.  
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Proposed Modification  
 
A. Modifying Condition B11 as follows: 
 
B11 – Remediation 
(1) Prior to the issue of a Construction Certificate, the Proponent shall submit to the CA a 

Remedial Action Plan and a Hazardous Material Survey. The Remedial Action Plan must 
be accompanied by a statement from a site auditor accredited by the DECC to issue site 
audit statements.  

 
(2)  Upon completion of the remediation works on the site, the Proponent shall submit a 

detailed Site Audit Summary Report and Site Audit Statement and Validation Report to the 
PAC. The site audit must be prepared in accordance with the Contaminated Land 
Management Act, 1997 and completed by a site auditor accredited by the DECC to issue 
site audit statements. The site audit must verify that the land is suitable for the proposed 
uses. 

 
(3) This condition does not apply to that component of the Project relating to the replacement 

Wrexham Road railway bridge.  
 
B. Modifying the Statement of Commitment relating to Contamination and Acid Sulfate Soils in 

the following manner: 
 
Stockland undertaking further precautionary testing for land contaminants and potential acid 
sulfate soils.  
 
Stockland also commits to undertaking any recommendations from its geotechnical consultants 
arising from those investigations.  
 
This Commitment does not apply to that component of the Project relating to the reconstruction 
of the replacement Wrexham Road Railway Bridge. 
 
 
3.2 Condition B12 - Acid Sulfate Soil Management Pl an 

Condition B12 currently reads as follows:  
 

The Proponent commits to further soil testing and a Potential Acid Sulphate Soils 
assessment, which may find there is a need for an Acid Sulphate Soil Management Plan 
to be prepared. If Acid Sulphate soils are present, a detailed Acid Sulphate Soil 
Management plan for the entire site shall be prepared by a suitably qualified person in 
accordance with the Acid Sulphate Soil Assessment Guidelines (Acid Sulphate Soil 
Management Advisory Committee, 1998). The Management Plan shall cover the entire 
site and be submitted to the satisfaction of the CA prior to the issue of a Construction 
Certificate for below ground works for the first stage of the project.  

 
As for Condition B11, we are of the opinion that this condition is intended to relate to the 
residential subdivision and not the reconstruction of the replacement Wrexham Road railway 
bridge.  
 
Network Geotechnics prepared a Preliminary Acid Sulphate Soil assessment that was 
submitted with the Project application (Environmental Assessment, Appendix G). Network 
Geotechnics formed the opinion that an Acid Sulfate Management Plan would be unlikely to be 
required for the site, but recommended that Stockland undertake further testing during 
construction.  
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This finding accords with the Acid Sulphate Soil Map forming part of the Wollongong Local 
Environmental Plan 2009. The Acid Sulphate Soil Map indicates the location of the Wrexham 
Road railway bridge as being class 5 land. Clause 7.5 of WLEP 2009 requires that a Acid 
Sulfate Management Plan be prepared (in this instance) for “works within 500 metres of 
adjacent Class 1, 2, 3 or 4 land that is below 5 metres Australian Height Datum and by which 
the watertable is likely to be lowered below 1 metre Australian Height Datum on adjacent Class 
1, 2, 3 or 4 land.” 
 
The land is not within 500m of adjacent clause 1, 2, 3 or 4 land and the construction of the 
bridge would not lower the watertable.  
 
We therefore propose that Condition B12 not apply to the construction of the Wrexham Road 
railway bridge which is consistent with the previous findings of the Environmental Assessment 
and the planning controls in the recently gazetted WLEP 2009.  
 
We note that the modification to the Statement of Commitment relating to Contamination and 
Acid Sulfate Soils discussed in relation to Condition B11 is also justified on the above grounds.  
 
Proposed Modification  
Stockland therefore proposes to modify Condition B12 follows: 
 
B12 - Acid Sulfate Soil Management Plan 
The Proponent commits to further soil testing and a Potential Acid Sulphate Soils assessment, 
which may find there is a need for an Acid Sulphate Soil Management Plan to be prepared. If 
Acid Sulphate soils are present, a detailed Acid Sulphate Soil Management plan for the entire 
site shall be prepared by a suitably qualified person in accordance with the Acid Sulphate Soil 
Assessment Guidelines (Acid Sulphate Soil Management Advisory Committee, 1998). The 
Management Plan shall cover the entire site and be submitted to the satisfaction of the CA prior 
to the issue of a Construction Certificate for below ground works for the first stage of the 
project. This condition does not apply to that component of the Project relating to the 
reconstruction of the replacement Wrexham Road Railway Bridge.  
 
 
3.3 Condition B42 – Final Landscape Plans 

Condition B42 currently reads as follows:  
 

1. The Landscape Plans submitted are to be amended and a set of final Landscape 
Plans submitted to Wollongong City Council for approval, prior to the issue of the 
Construction Certificate. A separate set of final landscape plans can be submitted 
for Stage 5 of the subdivision. Both sets of final Landscape Plans shall address the 
following requirements: 
a) ... 
b) ... 
c) ... 

 
2. Detailed landscape plans must be submitted to Council or the PCA for all areas to 

be dedicated as open space, entry statements area and streetscapes. Landscape 
plans must show: 
(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) ... 
(f) ... 
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The plans of the replacement bridge submitted with the Project Application (Appendix C of the 
Environmental Assessment) illustrate that there is no landscaping proposed as part of the 
bridge reconstruction. There is landscaping associated with the construction of Wrexham Road 
leading into the subdivision which is best undertaken with the road and subdivision works.  
 
In our opinion Condition B42 is intended to relate to the residential subdivision, not the 
reconstruction of the Wrexham Road railway bridge. We therefore propose that Condition B42 
is modified to reflect this intent.  
 
Proposed Modification  
Stockland therefore proposes to modify Condition B42 as follows: 
 
B42 – Final Landscape Plans 
1. The Landscape Plans submitted are to be amended and a set of final Landscape Plans 

submitted to Wollongong City Council for approval, prior to the issue of the Construction 
Certificate, excluding a Construction Certificate for that component of the Project relating to 
the replacement Wrexham Road railway bridge. A separate set of final landscape plans 
can be submitted for Stage 5 of the subdivision. Both sets of final Landscape Plans shall 
address the following requirements: 
a) ... 
b) ... 
c) ... 

 
2. Detailed landscape plans must be submitted to Council or the PCA for all areas to be 

dedicated as open space, entry statements area and streetscapes. Landscape plans must 
show: 
a) ... 
b) ... 
c) ... 
d) ... 
e) ... 
f) ... 

 
 
3.4 Condition B43 – Maintenance Program Streetscape  Landscape Works 

Condition B43 currently reads as follows:  
 

The implementation of a landscape maintenance program in accordance with the 
approved Landscape Plan is required. This is to be for a minimum period of 12 months 
to ensure that all streetscape landscape work becomes well established by regular 
maintenance. Details of the program must be submitted with the Landscape Plan to the 
CA for approval prior to issue of the Construction Certificate.  

 
As discussed above, there is no landscaping associated with the construction of the 
replacement Wrexham Road railway bridge. It therefore follows that Condition B43 has no 
relevance to the construction of the replacement Wrexham Road railway bridge.  
 
Condition B43 is therefore proposed to be amended as follows. 
 
Proposed Modification  
 
Condition B43 - Maintenance Program Streetscape Lan dscape Works 
The implementation of a landscape maintenance program in accordance with the approved 
Landscape Plan is required. This is to be for a minimum period of 12 months to ensure that all 
streetscape landscape work becomes well established by regular maintenance. Details of the 
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program must be submitted with the Landscape Plan to the CA for approval prior to issue of the 
Construction Certificate, excluding a Construction Certificate for that component of the Project 
relating to the replacement Wrexham Road railway bridge. 
 
 
3.5 Condition B50 – Conservation Agreement 

Condition B50 currently reads as follows:  
 

In accordance with the Statement of Commitments, a draft Voluntary Conservation 
Agreement under the National Parks and Wildlife Act, 1974 should be prepared 
regarding the cultural heritage of the site and shall be prepared in consultation with the 
National Parks and Wildlife Service (NPWS-DECC) and submitted to the CA prior to the 
issue of a Construction Certificate. 
 
Should the National Parks and Wildlife Service (NPWS-DECC) not wish to enter into a 
conservation agreement for the site, then any relics found on the site are to be collected 
and dealt with as per the conditions relating to heritage in other parts of this 
determination.  

 
As you are aware Stockland has submitted a separate application under s75W of the EPA&A 
Act on 12 March 2010 to modify five conditions in relation to Aboriginal heritage, including 
condition B50 which is proposed to be deleted under that application. In the event that this 
subject s75W application is modified before the 12 March 2010 application, then Condition B50 
is proposed to be modified in the manner set out below in order to prevent the delay of the 
construction certificate for the replacement bridge.   

The proposed Wrexham Road bridge is a replacement bridge. The ground levels in the vicinity 
of the bridge have been highly disturbed with the construction of the railway cutting and former 
bridge greatly reducing the likelihood of any Aboriginal archaeology in this location.  

A Voluntary Conservation Agreement (VCA) under the National Parks and Wildlife Act, 1974 is 
an agreement that is attached to land and should identify that part of the land to which the 
agreement relates. In the case of the replacement bridge RailCorp and Wollongong City 
Council are the landowners, not Stockland. Therefore Stockland cannot make a third party 
enter into a VCA. 

We propose that the condition be modified by excluding the application of the condition from the 
process of obtaining a construction certificate for the replacement Wrexham Road railway 
bridge. 

The proposed modification below is an interim measure to facilitate the issue of a construction 
certificate for the replacement Wrexham Road railway bridge. The proposed modification does 
not change or replace the modifications proposed in the s75W application dated 12 March 
2010.  
 
Proposed Modification  
Stockland therefore proposes that the Project application be modified as follows: 

A. Modifying Condition B50 as follows: 
 
B50 - Conservation Agreement  
In accordance with the Statement of Commitments, a draft Voluntary Conservation Agreement 
under the National Parks and Wildlife Act, 1974 should be prepared regarding the cultural 
heritage of the site and shall be prepared in consultation with the National Parks and Wildlife 
Service (NPWS-DECC) and submitted to the CA prior to the issue of a Construction Certificate, 
excluding a Construction Certificate for that component of the Project relating to the 
replacement Wrexham Road railway bridge. 
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Should the National Parks and Wildlife Service (NPWS-DECC) not wish to enter into a 
conservation agreement for the site, then any relics found on the site are to be collected and 
dealt with as per the conditions relating to heritage in other parts of this determination. 
 

B. Amending the following Commitment  
 
A voluntary conservation agreement would be provided with the implementation of the Project 
Plan approval (excluding that component of the Project relating to the replacement Wrexham 
Road railway bridge), if required. 
 
 
4.0 Environmental and Site Management 

The conditions regarding environmental management such as Condition B13 – Construction 
Management Plan and Condition B14 – Traffic Management Plan and construction related 
conditions contained in Part E of the Approval (e.g. site notices, dust control, sediment and 
erosion control measures, hours of work etc) will continue to apply to the issue of a construction 
certificate for the replacement bridge.  
 
In addition, Stockland will need to obtain a licence from Wollongong City Council under the 
Local Government Act 1993 to occupy part of Thomas Gibson Park for the standing of a plant 
and equipment and site fencing to enable the work to take place. Based on the licence obtained 
by Stockland’s contractors for the demolition of the bridge, Wollongong City Council is likely to 
require management plans before issuing such a licence address such matters as pedestrian 
and traffic management, work safety methods, occupational health and safety matters, public 
safety and site security documentation. The preparation of such plans and information will be 
provided to accredited certificate and Council separate from the s.75W application process.  
 
The combination of the environmental management conditions in the Project approval and site 
management and safety matters addressed through the property licence process with 
Wollongong City Council will provide a comprehensive set of management measures for the 
proposed works.  
 
5.0 Consistency with Project Approval 

In our opinion the proposed modification does not alter the nature of the Project and merely 
seeks to amend the timing for the issue of a construction certificate for one component of the 
Approved Project. In our opinion the proposed modification is consistent with the Approved 
Project.  
 
6.0 Conclusion  

In our opinion the modifications to the Project Approval and approved Statement of 
Commitments is minor. The conditions proposed to be modified do not have relevance to the 
construction of the replacement bridge.  
 
As presently worded the above conditions do not make any distinction between the construction 
certificate(s) for the residential subdivision and the construction of the replacement Wrexham 
Road railway bridge. This requires a construction certificate for the bridge to satisfy conditions 
relating to the residential subdivision and therefore delays the commencement of works for the 
replacement bridge.  
 
Without the proposed modifications the bridge reconstruction will be delayed and the 
opportunity to carry out the works during the track shut downs scheduled during this year will be 
lost. The delays will, in turn, delay the reinstatement of pedestrian access over the railway line 
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to Thomas Gibson Park from the residential areas to the west of the railway line. The 
community will therefore benefit from this proposed modification.   
 
Stockland is happy to discuss the proposed modifications to the conditions and is keen to work 
with the Department of Planning in order to achieve a set of conditions that achieve an 
appropriate outcome and are readily capable of being implemented. Should you have any 
further questions, please do not hesitate to contact David Kettle.  
 
Yours faithfully 
DON FOX PLANNING PTY LIMITED 

        
DAVID KETTLE        
SENIOR TOWN PLANNER    Reviewed:  ___________________ 
 
cc: Michael Braithwaite, Stockland 
 Michael Woodland, Department of Planning.  
 
 
Encl: Appendix A  Hazardous Material Identification Survey prepared by Network 

Geotechnics dated, September 2007.  
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