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21 December 2021 
 
 
 
Department of Planning, Industry and Environment 
Locked Bag 5022 
PARRAMATTA NSW 2124 
 
 
 
Dear Sir / Madam   
 
Alex Avenue Public School – State Significant Development – Application Number SSD_9368 
(“SSD_9368”) 
 
We act for the registered proprietor of Lot 4 in Deposited Plan 1244925 (“SNN5 Lot”), Schofields Nominee 
No.5 Pty Ltd (“SNN5”).  
 
We refer to the modification application (being modification no. 4) pursuant section 4.55(1A) of the 
Environmental Planning and Assessment Act 1979 (NSW) (“EP&A Act”) being sought by the Department of 
Education (“DoE”) to modify SSD_9368 in relation to the Alex Avenue / Galungara Public School (“MOD 4”). 
 
We are instructed to raise a formal objection and make submissions in relation to MOD 4 on behalf of our client 
the particulars of which are set out below. 
 
Background and Modification 3 
 

1. As DPIE is aware: 
 

a. the vast majority of the conditions which are now the subject of MOD 4 were previously the 
subject of modification no. 3 of SSD_9368 (“MOD 3”); and 

 
b. in our letter to the Department of Planning, Industry and Environment (“DPIE”) dated 24 

November 2020, SNN5 made detailed submissions in relation to the MOD 3 (“MOD 3 
Objection Letter”). 

 
2. The Notice of Decision of DPIE in respect of MOD 3 dated 20 December 2020 confirms that key 

reason for the decision to grant MOD 3 was to accommodate the ‘fast-tracking’ of completion and 
operation of the school (see first item under ‘key reasons for granting the modification’) and it is 
presumed that it was for this reason that SNN5’s submissions provided under the MOD 3 Objection 
Letter were blatantly disregarded by DPIE.   
 

3. It is also noted that many of the concerns and anticipated problems foreshadowed by SNN5 in the 
MOD 3 Objection Letter, particularly in relation to the DoE’s inability and/or unwillingness to comply 
with various conditions of SSD_9368, have been borne out in the 12 months since MOD 3 was granted 
by DPIE. This should be most apparent to DPIE by the DoE having made no progress in the previous 
12 months on the matters now the subject of the proposed further modifications and critically that the 
DoE is now seeking what are effectively indefinite extensions to the deadlines for the relevant 
conditions to be satisfied.   
 

4. Now that the school is operational and the issues associated with the ‘fast-tracking’ should no longer 
be considerations, SNN5 trusts that in making a determination in relation to MOD 4, DPIE will this time 
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take into account all relevant considerations in particular safety concerns and impacts on the 
neighbouring land and access and traffic arrangements.      

 
Application of section 4.55(1A) of the EP&A Act  
 

5. Section 4.55(1A) of the EP&A Act provides that DPIE may only modify a consent where inter alia DPIE 
is satisfied that: 

 
a. the proposed modification is of minimal environmental impact; and 

 
b. the development to which the consent as modified relates is substantially the same 

development as the development for which the consent was originally granted and before that 
consent as originally granted was modified (if at all). 

 
6. The modifications to SSD_9368 sought pursuant to MOD 4 include: 

 
a. A material increase to the student population of the school which would result in a substantially 

different development to the development for which SSD_9368 was originally granted; and 
 

b. What will effectively be an indefinite alternation to the access, safety, traffic and easement 
management arrangements for each of the school, the SNN5 Lot and other surrounding lots by 
seeking to defer the timing for satisfaction of the relevant conditions of SSD_9368 in this 
regard until 12 months after dedication of Pelican Road (which by the DoE’s own admission is 
on an unknown timeline) or any later date the Planning Secretary agrees.  

 
7. Given the nature of the changes sought by the DoE under MOD 4 including the direct impacts of the 

proposed modifications on the environment as well as both safety and operational matters in 
connection with SSD_9368, SNN5 submits that a modification under section 4.55 of the EP&A Act is 
not legally capable of being sustained and is therefore not appropriate and should not be accepted by 
DPIE. 

 
8. If a modification under section 4.55 of the EP&A Act is considered appropriate by DPIE at all based on 

the modifications being sought by the DoE under MOD 4 (which appears highly questionable), SNN5 
submits that MOD 4 could only be properly considered by the DPIE as an application under section 
4.55(2) of the EP&A Act. Accordingly, this should have provided for a 28-day exhibition period and 
notification being provided to each person who made a submission to the original development 
application for SSD_9368. 
 

Specific submission on modifications being sought 
 

9. As noted above, SNN5 has previously made detailed submissions to DPIE in relation to MOD 3 via the 
MOD 3 Objection Letter. These submissions address the same facts and circumstances which are now 
the subject of MOD 4.  
 

10. Rather than separately re-stating the identical submissions previously made to DPIE, we have 
attached an amended version of the MOD 3 Objection Letter which includes additional submissions 
which are shown in red text (“Updated Submission”). 
 

11. When considering SNN5’s submissions in relation to MOD 4, DPIE is requested to consider both the 
Updated Submissions and the original submissions set out in the MOD 3 Objection Letter, as although 
the original submissions were made initially in relation to MOD 3, they remain equally relevant to MOD 
4 as the underlying facts, circumstances and issues remain the same.   
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Summary 
 

12. The following key facts and circumstances in relation to MOD 4 are noted below by way of summary: 
 

a. the DoE is unwilling and/or unable to satisfy the conditions of consent the subject of MOD 4 
discussed above, as clearly demonstrated by the fact that the DoE has made no progress 
towards satisfying these conditions in over 12 months since MOD 3 was granted (or indeed 
between the time SSD_9368 was originally granted and MOD 3 being sought); 
 

b. confirming the DoE’s inability to satisfy the conditions of consent the subject of MOD 4 is the 
fact that due to the actions of the DoE, it is not currently possible for a public road to be 
designed and constructed in Easement B and until such time as this situation is rectified 
Easement A is incapable of being extinguished; 

 
c. the DoE is now seeking an indefinite extension to the deadlines to satisfy the conditions of 

consent the subject of MOD 4 to delay and avoid completing a compliant development; and 
 

d. as demonstrated by these submissions, the rationale put forward by the DoE as to why MOD 4 
should be granted is fundamentally flawed, inaccurate and misleading.      

 
13. Having regard to the facts and circumstances outlined above in addition to these which DPIE are 

already on notice, in particular the critical safety and operational matters raised, SNN5 respectfully 
submits as follows in relation to the modifications proposed by the DoE under MOD 4: 
 

a. the proposal as modified is not of minimal environmental impact; 
 

b. the proposal as modified is not substantially the same development as that approved; 
 

c. the proposal as modified does not satisfy the applicable planning controls and policies; 
 

d. the proposal does not provide acceptable social and economic impacts; 
 

e. the proposal as modified does not remain suitable for the site; and 
 

f. the proposal as modified is not in the public interest.    
 
Should you need to discuss the above please do not hesitate to contact the writer.  
 
Yours faithfully 

 
Brett Moss 
Partner 
 
direct  (02) 8272 7134 
email   bmoss@bridgeslawyers.com.au 
 
Encl.  
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24 November 2020 
 
 
Nick Hearfield   
Department of Planning, Industry and Environment 
Locked Bag 5022 
PARRAMATTA NSW 2124 
 
 
By email: nick.hearfield@dpie.nsw.gov.au  
 
 
Dear Mr Hearfield   
 
Alex Avenue Public School – State Significant Development – Application Number SSD_9368 
(“SSD_9368”) 
 
We act for the registered proprietor of Lot 4 in Deposited Plan 1244925 (“SNN5 Lot”), Schofields Nominee 
No.5 Pty Ltd (“SNN5”).  
 
We refer to the modification application (being modification no. 3) pursuant section 4.55(1A) of the 
Environmental Planning and Assessment Act 1979 (NSW) (“EP&A Act”) to modify SSD_9368 in relation to the 
Alex Avenue / Galungara Public School (“MOD 3”). 
 
We are instructed to raise a formal objection and make submissions in relation to MOD 3 on behalf of our client 
the particulars of which are set out below. 
 
Extension of operation of Easement A 
 
Background  
 

1. As the Department of Planning, Industry and Environment (“DPIE”) is aware, SNN5 (as registered 
proprietor of the SNN5 Lot) has the benefit of a registered right of access and easement for services 
6m wide pursuant to registered dealing AN888804Y (“Easement A”). Easement A burdens part of Lot 
2 in Deposited Plan 1244925 (“DoE Lot 2”) which is owned by the Department of Education (“DoE”).  
 

2. The original Development Consent for SSD_9368, at condition D11., provides as follows with respect 
to the extinguishment of Easement A: 
 
“Prior to the commencement of operation of Stage 1, the Applicant must submit evidence to the 
satisfaction of the Planning Secretary that the temporary access and services easement has been 
extinguished in accordance with the terms of the easement and any legal agreement entered into 
between the parties which are subject to the easement.” 
 

3. In relation to condition D11., from the Alex Avenue Public School (SSD-9368) - Assessment Report 
dated May 2020 (“Assessment Report”), the following comments are noted at paragraph 6.3: 
 

a. “Council recommended that the temporary access and services easement be extinguished 
prior to the commencement of operation of Stage 1.”; and 
 

b. “The Department agrees with Council that extinguishment of the temporary easement would 
provide for the orderly and safe operation of Stage 1. Accordingly, the Department has 
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recommended a condition that requires the temporary access and services easement to be 
extinguished prior to the commencement of operation of Stage 1, in accordance with the terms 
of the easement and any legal agreement entered into by the parties subject to the easement.” 

 
4. MOD 3 proposes to amend condition D11. to only require Easement A to be extinguished within a 12 

month period of the School commencing to operate. In other words, that the School be permitted to 
operate for at least a 12 month period with Easement A remaining in place. 
 

5. The reasoning given by the DoE as to why the proposed amendment to condition D11. is required, as 
outlined by on behalf of the DoE by Urbis in their letter to the DPIE dated 15 October 2020 (“Urbis 
MOD 3 Letter”) at paragraph 5.1, is that “there remains uncertainty as to the timing of completion 
given the third-party construction” of works associated with Pelican Road.       
 

5A. The extension of time granted to the DoE pursuant to MOD 3 has done nothing to resolve the 
outstanding matters which are now the subject to MOD 4 and SNN5 objects to MOD 4 on the basis 
that it would allow the DoE, on an indefinite basis, to continue with an unsafe and unorderly 
development. 

 
5B. The unsafe and unorderly arrangements currently in place will not only continue to prevail but will be 

exacerbated by a 30% increase in student numbers. 
 
5C. The proposed timeline for satisfaction of conditions proposed by MOD 4 is (including by the DoE’s own 

admission that it no timeframe for dedication of Pelican Road) open ended and wholly uncertain., It is 
also fundamentally problematic as the timeline relies on the neighbouring developer who, as should 
now be apparent to DPIE, has proven themselves unreliable both as to timing and delivery of compliant 
works.  

 
5D. If DPIE were to approve MOD 4 it would be rewarding the DoE for continuing to ignore the issues at 

hand. It would also enable the DoE to continue to make no effort to resolve the various outstanding 
issues with the development nor to adhere to any timeline nor engage with SNN5 in any way to resolve 
the outstanding issues. 

 
Safety & Operational Concerns 
 

6. As both Blacktown City Council (“Council”) and the DPIE had previously correctly identified and as the 
DPIE correctly determined, Easement A remaining in place upon commencement of the operation of 
the School presents both safety and operational concerns. These concerns are currently appropriately 
dealt with by condition D11.  
 

7. There have been no changes to the intended usage or either the DoE Lot 2 or the SNN5 Lot since the 
original Development Consent for SSD_9368 was determined which would necessitate or warrant an 
amendment to condition D11.  
 

8. Indeed, SNN5 intends to utilise Easement A for heavy vehicle movements during normal school hours. 
To have children and other members of the public accessing the School across the area of Easement 
A represents a critical safety concern both for the children and other members of the public as well as 
for SNN5 and its authorised users of Easement A.  
 

9. The only mitigation of safety concerns offered by the DoE is a vague reference in the Urbis MOD 3 
Letter to ‘traffic management’ measures being put in place. The following comments are noted in this 
regard: 
 

a. SNN5 has grave concerns that any ‘traffic management’ measures put in place could 
appropriately prevent risks to safety, particularly in circumstances where children and other 
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members of the public will be forced to pass through an area being used for heavy vehicle 
movements. 
 

b. Under the terms of Easement A, the DoE has no legal right to impose ‘traffic management’ or 
other similar restrictions on SNN5’s use of Easement A. The DoE’s proposal to proceed to 
commence operation of the School with Easement A in place on the basis that ‘traffic 
management’ measures will be adopted has therefore been put to the DPIE on a false basis.  

 
10. It seems apparent that the only reason the DoE is proposing to amend D11. is to seek to off-set its own 

mismanagement of its construction and other legal obligations including to SNN5. SNN5 respectfully 
submits that this would be an entirely inappropriate basis upon which for the DPIE to re-visit previously 
determined key safety and operational matters in relation to SSD_9368. 
 

11. Further, it would no doubt be of concern to the DPIE that the proposed amendment to condition D11. 
would effectively shift the onus of the ongoing management and risk of the relevant safety concerns 
from the DoE (who currently must address these safety concerns prior to commencement of operation 
of the School) back on to the DPIE until such future time as the DoE eventually addresses these safety 
concerns.            

 
11A. Condition D11 operates to ensure that the DoE manages the safety and operational concerns before 

more students are permitted to occupy the School.  The proposed MOD 4 amendments void this 
requirement altogether and increase the safety and operational concerns that were previously 
identified by DPIE, Council and SNN5. Again, these problems are exacerbated by the request to 
increase student number by 30%. 

 
Extinguishment of Easement A  
 
Pre-condition to extinguishment of Easement A 
 

12. Under the terms of Easement A, the easement can only be extinguished once “Public Road Access” is 
activated.  
 

13. In relation to the extinguishment of Easement A, from the updated Easement Management Plan being 
Annexure C to MOD 3 (“Easement Management Plan”), the following comment from the DoE is noted 
at paragraph 2.3:  
 
“Easement A is formally extinguished when Easement B is constructed as a Public Road Access and 
dedicated to Blacktown City Council.” 
 

13A. Due to works approved and/or now constructed by the DoE within the site of Easement B it is not 
currently possible to design and construct compliant Public Road Access. Until such time as the DoE 
rectifies this situation to allow Easement B to be constructed as a Public Road Access and dedicated 
to Blacktown City Council, Easement A cannot be formally extinguished. 

 
13B. The design and construction of compliant Public Road Access in Easement B cannot currently be 

achieved due to, amongst other things: 
 

a. the impact of the Bus bays, which preclude achieving safe lines of sight at the intersection; 
 

b. the level changes in Easement B (some 2.5 m at the junction of Easement B and Pelican 
Road) precluding physical access from Pelican Road to SNN5 Lot; 

  
c. the construction of stormwater and sewer services in Easement B at levels that preclude 

design and construction of a compliant public road and reticulation of services in Easement B 
necessary to key into the now constructed finished level of Pelican Road; and 
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d. the requirement for significant retaining walls (2.5 m) in Easement B to get even temporary 
access into the SNN5 Lot given the changes in height of Pelican Road and construction of the 
detention tank at the boundary of Easement B some 2.5 m higher than the finished level of 
Pelican Road in this location. 

 
Easement B 
 

14. As the DPIE is aware, SNN5 (as registered proprietor of the SNN5 Lot) has the benefit of a registered 
right of access and easement for services 18m wide pursuant to registered dealing AN888805W 
(“Easement B”). Easement B burdens part of Lot 1 in Deposited Plan 1244925 (“DoE Lot 1”) which is 
also owned by the DoE. 
 

15. Under the terms of Easement B, per clause 1.1(m)(ii), “Public Road Access” within the area of 
Easement B is only to be constructed if SNN5 “elects in its sole discretion” to do so. As the DoE has 
itself confirmed (as detailed below), the DoE has no legal right to construct “Public Road Access” 
within the area of Easement B. 
 

16. The fundamental purpose of Easement B is to provide SNN5 with an unfettered right to install services 
and design, construct and require dedication to Council of a road which meets the specific design 
requirements for a future residential redevelopment of the SNN5 Lot. In this regard the following 
comments are noted: 
 

a. The subdivision and sale of DoE Lot 2 to the DoE resulted in the SNN5 Lot becoming 
‘landlocked’ as the previously unfettered access to Farmland Drive enjoyed by SNN5’s land 
was taken away. This in turn resulted in a significant reduction in the value of the SNN5 Lot 
which was not reflected in the sale price for DoE Lot 2 and this was expressly acknowledged 
by the DoE in the sale of land contract. 
 

b. In order to preserve the future useability and development potential of the SNN5 Lot, as part of 
the sale of the DoE Lot to the DoE, Easement B was negotiated.  

 
c. Without the ability for SNN5 to install services and design, construct and require dedication to 

Council of a road which meets the specific design requirements for a future residential 
redevelopment, the SNN5 Lot will effectively remain ‘landlocked’ and will be stripped of its 
future useability and development potential.  

 
17. For abundant clarity, SNN5 will not be able to construct “Public Road Access” within the area of 

Easement B unless and until SNN5 is able to procure a rezoning and development consent for the 
SNN5 Lot. This is because until SNN5 has been able to procure a rezoning and development consent 
for the SNN5 Lot, there will be no way to determine the specific design requirements necessary to 
accommodate the future residential redevelopment.   

 
17A. The construction of a compliant public road in Easement B as contemplated in the SNN5 contract and 

Easement A and Easement B is not currently possible for the reasons stated in paragraphs 13A and 
13B above. 

 
Construction of Public Road Access 

 
18. The original Development Consent for SSD_9368, at condition D12., provides as follows with respect 

to public road access to the SNN5 Lot: 
“The design and construction of a road within the permanent access and services easement shall be 
undertaken to the satisfaction of Council in accordance with the terms of the easement and any legal 
agreement entered into between the parties subject to the easement.” 
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19. In relation to condition D12., from the Assessment Report, the following comments are noted at 
paragraph 6.3: 
 

a. “Concerns were raised in one of the public submissions [by SNN5] in relation to the impact of 
the proposal on ongoing access to and the future development of Lot 4 DP1244925.”;  
 

b. “The Applicant provided the following advice in response to these concerns…. the permanent 
access and services easement for Lot 4 to the south of the proposed school site would be able 
to be constructed under the terms of the easement as a local road once Pelican Road has 
been constructed.”; and 

 
c. “The Department has also recommended a condition that the design and construction of a 

road over the permanent access and services easement be undertaken to the satisfaction of 
Council and in accordance with the terms of the easement and any legal agreement entered 
into by the parties subject to the easement [our emphasis added].”. 

 
20. In correspondence from Mr Jim Lewis (Project Director) of the DoE to SNN5 dated 11 June 2020 (a 

copy of which is enclosed), the following statements were provided: 
 

a. “It is noted that there is a condition of consent in the State Significant Development approval, 
condition D12, which relates to the construction of the relevant easement works along the 18m 
wide easement.”; and 
 

b. “We confirm that, under the terms of the easement [Easement B], any such works are the 
responsibility of Catalina [SNN5] and understand that the design and building of such works is 
a matter for you [SNN5]. The condition, D12 merely reiterates that the design and construction 
of a road within that easement is to be undertaken in accordance with the terms of the 
easement and any other legal agreement between the parties.” 

 
The position outlined by the DoE above was then confirmed again in correspondence from HWL 
Ebsworth (acting for the DoE) to our office dated 1 July 2020.  
 

21. SNN5 also agrees with the position outlined by the DoE at paragraph 20 above, namely that under the 
terms of Easement B, only SNN5 has the legal right to construct and require dedication of “Public 
Road Access” within the area of Easement B.   
 

22. Drawing together the above matters regarding construction of “Public Road Access” in order for 
Easement A to be extinguished, it should now be uncontroversial that: 
 

a. Per condition D12., it is a requirement of the DPIE that a public road is constructed in 
accordance with the requirements of Council within the area of Easement B.  
 

b. As confirmed by the DoE’s own Easement Management Plan, “Public Road Access” is 
activated in order to formally extinguish Easement A when a public road is constructed and 
dedicated across the area of Easement B. 
 

c. As confirmed in correspondence from both the DoE and the DoE’s legal representative, SNN5 
is the only party permitted to construct “Public Road Access” within the area of Easement B. 

 
d. Despite any prior representations to the contrary made by the DoE, the DoE has no direct 

ability to control the timeframe in which “Public Road Access” is constructed within the area of 
Easement B and therefore has no direct control of the extinguishment of Easement A on this 
basis.         
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22A. Again, the construction of a compliant public road in Easement B as contemplated in the SNN5 
contract and Easement A and Easement B is not currently possible for the reasons stated in 
paragraphs 13A and 13B above. 
 

Easement Management Concerns 
 

23. The DoE’s entire scheme for procuring extinguishment of Easement A (and presumably compliance 
with condition D12.), as detailed in the Easement Management Plan, is reliant on the DoE constructing 
and dedicating “Public Road Access” within the area of Easement B.  
 

24. However, as set out above in detail, the DoE has no legal right to construct “Public Road Access” 
within the area of Easement B under the terms of Easement B. The only way in which the DoE could 
construct “Public Road Access” within the area of Easement B would be with the express consent of 
SNN5, however, it is noted that the DoE has never sought such consent from SNN5 nor has SNN5 
provided such consent to the DoE. Further, even if the DoE were to seek consent from SNN5 to 
construct “Public Road Access” within the area of Easement B such consent could not currently be 
provided due to the fact that, as noted above, unless and until SNN5 has procured rezoning and a 
development consent for the SNN5 Lot there is no way to determine the road design requirements 
necessary to accommodate the future residential development of the SNN5 Lot.    
 

25. The DoE’s proposal to procure extinguishment of Easement A by constructing and dedicating “Public 
Road Access” within the area of Easement B has therefore been put to the DPIE on a false basis. Put 
another way, the DoE are not legally capable under the terms of Easement B of carrying out the 
proposal under MOD 3 for extinguishing Easement A.   
 

26. Having regard to the above matters in particular that the DoE is plainly not capable of carrying out its 
own proposal under MOD 3 for extinguishing Easement A, SNN5 respectfully submits that it would be 
inappropriate for the DPIE to approve the DoE’s requested modification of condition D11. to provide a 
12 month extension to the deadline for extinguishing Easement A. Such an extension would only serve 
to reward the DoE for its lack of engagement and cooperation to date with SNN5 and to delay 
resolution of the issue created by the DoE, rather than forcing the DoE to act sensibly and 
cooperatively now to resolve the issue. 
 

27. The Easement Management Plan contains various other inconsistencies, incomplete detail and factual 
inaccuracies, which if required by the DPIE can be expanded upon further by SNN5, however SNN5 
trusts that the critical flaw with Easement Management Plan and strategy for extinguishing Easement A 
as outlined above will provide the DPIE with more than sufficient grounds for rejecting the DoE’s 
proposed modification of condition D11.    
 

28. Again, SNN5 notes that it will not be in a position to approve a road within Easement B, whether to be 
constructed by the DoE, SNN5 or any other person, until a rezoning and development consent for the 
SNN5 Lot is obtained in order for the design requirements necessary to accommodate the future 
residential development of the SNN5 Lot to be determined. SNN5 wishes to reiterate that this is not a 
matter of costs nor is SNN5 seeking to be obstructive to SSD_9368. Rather, SNN5 is simply seeking to 
protect its legal rights under the agreements previously negotiated with the DoE (including Easement A 
and Easement B) and the future development potential and value of the SNN5 Lot.  
 

28A. SNN5 continues to wish to lodge a rezoning application with Council over the SNN5 Lot in accordance 
with DPIE’s’ LEP Practice Note PN 10–001 (specifically Principle 5.1) being that it has formally been 
declared excess to the DoE’s needs.  The surrounding land uses are zoned R3.   

 
28B. Council has written to SNN5 stating that for a rezoning application to be lodged “The site must have 

adequate public road access. The proposed access you indicated via a battle axe handle or easement 
over Lot 1 DP 1244925 (west of the site) is not acceptable”. 
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28C. For the reasons stated in paragraphs 13A and 13B above, a compliant public road cannot currently be 
designed in Easement B or dedicated (as was required by the sale of land contract between the DoE 
and SNN5). 
 

28D. The Easement Management Plan submitted with MOD 4 is not realistic or achievable. 
 
28E. Clause 2.4 of the Easement Management Plan submitted with MOD 4 states that the document is 

predicated on two scenarios: 
 

At paragraph 2.4.1 “…Pelican Road works not completed, thus Easement B not active – No works 
along Easement A…” 

 
The following comments are noted in relation to this statement: 

 
a. This is the current scenario which will remain until the DoE rectifies the relevant issues caused 

by its own works for the reasons stated in paragraphs 13A and 13B above. This clause does 
not deal with this eventuality. 
 

b. Despite being headed “no works in Easement A” the third sentence states that “The temporary 
car park driveway will be used to construct works along easement A“. 

 
c. This scenario should be explained in realistic terms. 

 
At paragraph 2.4.2 “Pelican Road works complete, thus Easement B dedicated to Council...” 
 
This scenario is baseless and will never result, for the following reasons: 
 

a. A road in Easement B can only be dedicated to Council once built. 
 

b. A road in Easement B can only be built once the specifications for the road are designed and 
approved by Council. 

  
c. The specifications for the road cannot be designed until the use of the SNN5 Lot is known, by 

way of rezoning. 
 

d. A rezoning application cannot be lodged and therefore considered by Council without ensuring 
there is adequate public road access. 
 

e. Adequate public road access cannot currently be provided to Easement B for the reasons 
outlined in paragraphs 13A and 13B above. 
 

f. Without the DoE rectifying the aforementioned issues, the road is not capable of being built in 
this location. 
 

g. Without the DoE rectifying the aforementioned issues, his scenario can never prevail. 
 

28F. The balance of the Easement Management Plan submitted with MOD 4 refers to works that will not be 
possible due to the scenarios upon which the document is based.  These are unrealistic as noted 
above. In particular, 3.1 states that “The forecast program will achieve the completion of the works 
prior to the opening of the school, to ensure any potential delays do not hamper school operations”.  
This is wholly unrealistic.  

 
28G. Table 1:  as per the previous Easement Management Plan, the staging items in the back of the 

document (specifically in this case, items 3-5) are not based on fact and are wholly unrealistic. 
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28H. It should now be plainly apparent to DPIE that MOD 4 and particularly the stated rationale for the 
proposed modifications to the management of Easement A, Easement B and the timing for completion 
of relevant works and other obligations, if not intentionally misleading, has been extremely poorly 
formulated.    
 

Drainage Easement 
 

29. The original Development Consent for SSD_9368, at conditions D45. And D46., provides as follows 
with respect to the requirement for the DoE to register a drainage easement over DoE Lot 1: 
 
“Prior to commencement of operation of Stage 1, the Applicant must provide and register a minimum 
1.5 m wide drainage easement with a Restriction to User along the line of the 450 mm outlet pipe from 
the detention system to the outlet in accordance with the requirements of the Council’s Engineering 
Guide for Development 2005. The easement is to burden Lot 1/1209060 and be in favour of lot 
2/1244925. The Restriction to User and drainage easement must be registered with Land Registry 
Services NSW prior to operation.” 
 
“Prior to the commencement of operation of Stage 1, the Applicant must provide and register a suitably 
worded instrument pursuant to Section 88B of the Conveyancing Act 1911 to provide an appropriate 
restriction on the use of the land with respect to the area indicated as ‘Proposed Council Easement’ on 
the plan titled Proposed Site and Roof Plan Drawing Number AA-AR1100 Issue 5 dated 21/02/2020 as 
an area that is not to be built upon to ensure no additional stormwater flows are directed offsite given 
the existing state of nature of this area. The Section 88B Instrument must contain a provision that it 
may not be extinguished or altered except with the Consent of Blacktown City Council. Details of the 
Restriction as to User must be indicated on the Section 88B Application to Council.” 
 

30. The following comments are noted in regard to these conditions and the modifications to same being 
sought by the DoE: 
 

a. MOD 3 proposes to amend conditions D45. And D46. to only require the DoE to “apply to” 
register the drainage easement with NSW Land Registry Services prior to commencement of 
operation of the School. 
 

b. The DoE is currently undertaking works within the area of Easement B, however, the DoE has 
to date not undertaken any consultation with SNN5 regarding the nature or location of these 
works nor how any services will interface with the Lot SNN5 nor how these works may impact 
on SNN5’s legal rights under Easement B. 
 

c. The DoE has not consulted with SNN5 regarding the creation or registration of any further 
easements impacting the area of Easement B. SNN5 would therefore currently be withholding 
its consent to the registration of any easement to be registered over any part of the area of 
Easement B.  

 
d. The DoE’s proposed amendments to conditions D45. and D46. appear to serve the sole 

purpose of facilitating the DoE continuing to delay in engaging with SNN5 in relation to the 
above matters. SNN5 respectfully submits there is no reasonable basis for the DoE further 
delaying in complying with the requirements of conditions D45. and D46. 

 
30A. This concern remains relevant as stated above. 

 
30B. The School’s private sewer and stormwater services cross the future public road in Easement B and it 

is Council and Sydney Water’s policy not to permit private facilities to cross a public road. 
 
30C. Compliance with this condition, if achieved, would further preclude the use of Easement B as a public 

road and hamper the provision of services to the SNN5 Lot. 
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Additional Matters 
 

31. SNN5 is not aware whether the following matters are directly relevant to MOD 3, however, these are 
matters which continue to be an issue in relation to SSD_9368: 

 
a. As previously raised with the DPIE (and by Council), the increase in flows of stormwater from 

the southern portion of the School site onto the SNN5 Lot continue to remain unresolved (i.e. 
drainage of all areas south of the “Stormwater Pipe”, shown blue and white on the “Siteworks 
and Stormwater Management Plan” – Sheets 1 and 2, C04.01 C and C04.02D respectively – 
as exhibited on the DPIE’s major project webpage for SSD_9368).   
 

b. As previously raised with the DPIE, the management and design of significant level changes 
resulting from the construction of the School at the southern boundary, adjacent to the SNN5 
Lot and the lower portion of DoE Lot 1. 

 
c. As previously raised with the DPIE, SSD_9368 contemplates the construction of a bus 

layaway bay on and/or immediately adjacent to Pelican Road. SNN5 has been advised by its 
traffic experts that the bus layaway bay materially and detrimentally impact access to arterial 
roads from the SNN5 Lot as well as public road access to or from the SNN5 Lot. The DoE has 
not consulted with nor sought consent from SNN5 to the bus layaway bay which is inconsistent 
with both the DoE’s obligations under the terms of Easement B as well as its contractual 
obligations under the sale of land contract between the DoE and SNN5.   
 

d. A Traffic Management Committee approval was sort by the DoE from Council and handed 
down on 26 Aug 2020.  The approval was sort, and approved, on an erroneous basis, that is, 
without considering the “Austroad Safe Intersection Sight Distance Requirements” for safe 
access to and from Easement B at its intersection with Pelican Road with the bus bays in 
place (the bus bays were excluded from the analysis that BCC relied upon). This oversight 
was raised with the DoE and has since been confirmed by the DoE in letter prepared by traffic 
consultants, ASON, dated 19 Nov 2020 (a copy which is enclosed).  The letter was provided 
to SNN5 by the DoE on the same day. The justification for the non-compliance is that Pelican 
Road will be maintained exclusively for use by school buses. This is in direct contravention to 
the local planning strategies, Blacktown Council’s Growth Centres DCP and the DoE’s own 
planning documents as submitted with SSD 9368 (letter from GTA dated 11 June 2020 - “Lot 4 
Review”, for example - a copy of which is enclosed). 
 
Further, Transport for NSW has expressly sort acknowledgement from the DoE as part of 
SSD_9368 that Pelican Road would be used by local busses in the future, as indicated in their 
request for comments letter (dated 2 May 2019) and subsequent discussions (‘Response to 
Submissions’ main report prepared by Urbis dated June 2019, page 43) (copies of which are 
enclosed): 

 
“Future Bus Service Planning: 
 
TfNNSW: Bus services are planned to be expanded in the local area in coming years as 
roads are opened and development progresses. Future regular route bus services in the 
vicinity of the school are currently planned for Jerralong Drive and Pelican Road with 
increased bus services connecting to the Schofields town centre and railway station. The 
Applicant and the Department of Planning & Environment should note the above.  
 
DoE: Noted.” 
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Modification Application Process and Conclusion 
 

32. The following additional comments are noted in relation to the Urbis MOD 3 Letter and the modification 
process generally: 
 

e. At paragraph 7.6 (Suitability of Site) it is stated that the “proposed modification for changes to 
construction changes only”.  This statement is incorrect. MOD 3 undermines the underlying 
operation effectiveness of the Development Consent for SSD_9368 and the ability for the 
School to function properly (i.e. to provide for the safe care and education of students).  
 

f. At paragraph 7.7 (Submissions) it is stated that “Section117(3B) of the EP&A Regulation 
specifies that the notification requirements do not apply to State significant development”. The 
following comments are noted in this regard:  

 
i. Section 177(3B) of the Environmental Planning and Assessment Regulation 2000 

[NSW] (“EP&A Regulation”) applies only to applications made under section 4.55(1A) 
of the EP&A Act.  
 

ii. Applications made under section 4.55(1A) of the EP&A Act are for modifications 
involving minor changes with minimal impact only. As is clear from the matters set out 
above, MOD 3 could not properly be considered an application under section 4.55(1A) 
of the EP&A Act. 

 
iii. If a modification under section 4.55 of the EP&A Act is appropriate at all based on the 

changes being sought by the DoE under MOD 3 (which appears questionable), SNN5 
respectfully submits that MOD 3 could only be properly considered by the DPIE as an 
application under section 4.55(2) of the EP&A Act. Accordingly, this should have 
provided for a 28 day exhibition period and notification being provided to each person 
who made a submission to the original development application for SSD_9368.  

 
iv. Given the nature of the changes sought by the DoE under MOD 3 and their direct 

impacts on both safety and operational matters in connection with SSD_9368, it is of 
concern that MOD 3 was not automatically deemed as an application under section 
4.55(2) of the EP&A Act. Further, regardless of the application classification of MOD 3, 
for SNN5 as a party directly and substantially impacted by MOD 3 to not be directly 
notified is entirely inappropriate and emblematic of the DoE’s approach to SSD_9368.        

 
g. At paragraph 7.8 (Public Interest) it is stated that “The modification is consistent with the 

approval and therefore remains in the public interest.”. As is clear from the matters set out 
above that MOD 3 is not consistent with the Development Consent for SSD_9368 in a number 
of critical respects.  
 

h. At paragraph 8 (Conclusion) it is stated that “The proposed modifications have been assessed 
in accordance with section 4.55(1)”. This statement is obviously incorrect as MOD 3 is not a  
modification involving a minor error, misdescription or miscalculation.     

 
i. SNN5 submits that the above matters demonstrate that MOD 3 has failed to comply with the 

relevant statutory requirements of the EP&A Act. 
 

32A. MOD 4 is not a minor variation and should have been advertised appropriately. 
 

32B. The SEE states that the MOD 4 has no impact on the neighbourhood or adjoining uses when it clearly 
does. 
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32C. The Annexures to the MOD 4 application do not properly consider or account for the situation that 
exists. The Easement Management Plan for the reasons noted above, and the Transport Assessment, 
do not consider the impact of the increased student numbers on the traffic and transport networks 
which already are not designed to handle the school.  Further, neither consider the impact on 
neighbours, the community or the school if Easement A remains. The General Arrangements Plan 
does not include the eastern portion of the school, the Easement A area nor the changes to the 
temporary onsite carpark at all. 

 
32D. The impacts on traffic, transport and safety are substantial and the MOD 4 application should have 

been referred to all government agencies. 
 

33. If, notwithstanding the above matters, the DPIE still intends to treat MOD 3 as a valid modification 
application under section 4.55 of the EP&A Act then SNN5 reminds the DPIE of its obligation to take 
into consideration the reasons given by the DPIE in relation to the grant of the Development Consent 
for SSD_9368. This includes reasons set out in the Assessment Report such as those set out above at 
paragraphs 3 and 19.     
 

34. Having regard to the facts and circumstances outlined above, in particular the critical safety and 
operational matters raised, SNN5 respectfully submits as follows in relation to the modifications 
proposed by the DoE under MOD 3: 
 

j. the proposal as modified is not of minimal environmental impact; 
 

k. the proposal as modified is not substantially the same development as that approved; 
 

l. the proposal as modified does not satisfy the applicable planning controls and policies; 
 

m. the proposal does not provide acceptable social and economic impacts; 
 

n. the proposal as modified does not remain suitable for the site; and 
 

o. the proposal as modified is not in the public interest.    
 
Should you need to discuss the above please do not hesitate to contact the writer.  
 
 
Yours faithfully 

 
Brett Moss 
Partner 
 
direct  (02) 8272 7134 
email   bmoss@bridgeslawyers.com.au 
 
Encl.  
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11 June 2020 DOC20/546528 

Attention: The Directors  
Suite 1, The Upper Deck 
26-32 Pirrama Road  
Jones Bay Wharf 
Sydney NSW 2000 

By Email: lara@catalinadevelopments.com.au 

Dear Madam 

Premises: Lot 1 and 2 DP 1244925, Farmland Drive, Schofields 

Alex Avenue Primary School 

We refer to the recent telephone meeting between representatives of the Department of Education, yourself 

and your solicitors. 

You raised several concerns on that occasion. We write to address and respond to those concerns to 

facilitate further discussions and assist in continued cooperation in the development of the two neighbouring 

properties. 

Background 

1. We note that the Department has recently obtained a State Significant Development approval for       

application SSD-9368 in relation to the construction and operation of a new school, referred to as Alex 

Avenue Primary School, at Lot 1 and 2 DP 1244925. 

2. We understand that you have reviewed a copy of this approval. We are also able to provide you with a final 

copy if you do not have one. 

3. Biodiversity Certification 

3.1. We understand from the recent meeting that you are suggesting that there is an issue with biodiversity 

certification and works being undertaken on areas of the site which in your view cannot be authorised.

3.2. The site being developed which is the subject of the State Significant Development approval has had the 

benefit of biodiversity certification since 2007 as part of certification of the north-west growth centre under 

order of the Minister who conferred biodiversity certification on the State Environmental Planning Policy 
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(Sydney Region Growth Centres) 2006.1 This Order was subsequently incorporated into the Threatened 

Species Conservation Amendment (Special Provisions) Act 2008. 

3.3. The effect of biodiversity certification is set out in s8.4(2) of the Biodiversity Conservation Act 2016 as 

follows: 

8.4 Effect of biodiversity certification 

(2) Development (including State significant development) under Part 4 of the Planning Act An assessment   

of the likely impact on biodiversity of development on biodiversity certified land is not required for the 

purposes of Part 4 of the Environmental Planning and Assessment Act 1979. 

3.4. As such, no biodiversity assessment was required as part of the State Significant Development 

approval. 

3.5. We note that there are works proposed under a separate planning approval to the remainder of Lot 1 to 

facilitate the Stormwater solution for the site. These works terminate between 5.7metres and 9.4metres 

before our boundary to the south. Further, we note that the area to the south of the site has been identified in 

the Growth Centres SEPP as a drainage reserve to facilitate the development of the Alex Ave Precinct. 

4. Sight Lines on Pelican Road 

4.1. We understand that Catalina is concerned about the location of a bus bay along proposed Pelican Road.

4.2. This location was agreed with Blacktown Council and relevant roads authority as the appropriate 

location for a bus bay. We understand that Blacktown Council has long term plans in relation to local bus 

routes which required this location for the bus bay. 

4.3. As part of the State Significant Development application, the Department considered the traffic impact 

and relevant sight lines. Sight line assessment was provided to, and approved, by Council. 

4.4. We enclose separate letter from the Department summarising these investigations and concluding that 

the proposed bus bay has acceptable impact. Regard was had to the Catalina site and future development of 

it. 

5. Anticipated Traffic Volume on Pelican Road 

5.1. The Department has undertaken appropriate modelling of the anticipated traffic generation from the 

Catalina property if it were to be re-zoned R3 and redeveloped in line with such rezoning as well as if it were 

to remain in its current zoning. 

5.2. We enclose separate letter from the Department summarising those models and their outcomes. 

        

1 https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Biodiversity/Orders-
register/western-sydney-growth-centres-order.pdf?la=en&hash=18163D2D08ECEA8B5BF9394E77299A102CFF9F47 
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5.3. The conclusion from this study is that, if the Catalina property were to be re-zoned R3 and to be 

developed in accordance with that zoning, the traffic generated could easily be accommodated along Pelican 

Road. 

6. Condition of consent relating to the 18m wide easement 

6.1. It is noted that there is a condition of consent in the State Significant Development approval, condition 

D12, which relates to the construction of the relevant easement works along the 18m wide easement.

6.2. We confirm that, under the terms of the easement, any such works are the responsibility of Catalina and 

understand that the design and building of such works is a matter for you. The condition, D12 merely re-

iterates that the design and construction of a road within that easement is to be undertaken in accordance 

with the terms of the easement and any other legal agreement between the parties. 

6.3. The condition is merely an operational condition, with no details limiting the design or putting time 

frames on the works, which ensures that the easement is recognised in the consent. It is a matter for Catalina 

to put together a more detailed design. Such a design could be easily submitted in accordance with this 

consent via the Department of Education which would facilitate quicker turnaround of an approval. The 

condition was included to reduce the steps that Catalina would need to undertake. 

6.4. Otherwise Catalina can separately apply for approval of those works and undertake them separately to 

the Department of Education's works. It is a matter for Catalina to decide which avenue it wishes to take. 

6.5. Whilst condition D12 is in the general section for 'prior to the commencement of operation', the condition 

itself does not impose any such time restrictions. 

7. Drainage along the south eastern corner of your site 

7.1. The proposed easement for the south east corner of the site was proposed to address concerns about 

stormwater being directed off site. All built structures on the site have stormwater flows that are directed to 

the on-site detention system to ensure that the remainder of the site in the south east corner remains 

undeveloped and to ensure stormwater flows are not directed to Catalina's site.  

Yours sincerely, 

Jim Lewis 

Project Director 

School Infrastructure NSW 

11 June 2020 
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ABN 81 168 423 872 

info@asongroup.com.au 

+61 2 9083 6601 

Suite 5.02, Level 5, 1 Castlereagh Street 

Sydney NSW 2000 

School Infrastructure 
Level 1, 1 Oxford Street 
SYDNEY   NSW   2000 

Attention: Jim Lewis (Project Director) 

RE: Galungara (Alex Avenue) Public School, Schofields – Lot 4 Review  

Dear Jim, 

Ason Group has been engaged by the Department of Education to respond to comments received from 
Catalina Developments via e-mail received 26 October 2020.  

Specifically, item 2 of the e-mail noted:  

Our traffic consultant, Varga Traffic, has undertaken a peer review of the letter dated 15 January 2020 from GTA 
Consultants, and the following is an extract from that peer review: 
 

Extract from peer review by Varga Traffic of the GTA report upon which Council has assessed the DET application: 

“The outcome of that sightline assessment was provided on Sheet 02 of 10 attached to the GTA letter and is reproduced 
in the following pages, revealing that the sightlines required to achieve safe intersection sight distance in accordance with 
Austroads was 160.5m. Significantly however, the GTA sightline assessment did not take into account the proposed 
bus bay which is illustrated on Sheet 03 of 10 in the GTA letter (also reproduced in the following pages) which 
has now been approved under SSD 9368.” 

If analysis exists which shows a sightline assessment that does take into account the proposed bus bay, please provide 
us with a copy of that analysis. If such analysis does not exist, please confirm this is the case.    

We offer the following response to Varga Traffic’s peer review comments.  

GTA Assessment  

Upon review of the GTA letter dated 15 January 2020, the Safe Intersection Site Distance Assessment (SISD) 
was not shown in the bus bay concept options detailed in the letter, as the purpose of the letter was to peer 
review available bus bay locations along the Pelican Road frontage of the school. 

The GTA assessment was prepared in response to Blacktown City Council’s comments requirement for a 
wombat profile crossing as well as school bus bays being required to be provided along Pelican Road, due to 
the narrow carriageway width along Farmland Drive, and considerations of functional classification of the road 
network.  

Details of the sightline assessment was outlined in page 5 of the GTA Letter on the basis of adopting 70km/h 
being the design speed in its calculation of the SISD value, with 160.5m being the sightlines required. It is also 
noted that the proposed indented bus bay is intended for school bus use only. The GTA letter also stipulated 
the following:  

“During school zone hours it is envisaged that 40km/h school zone controls will be applicable for this stretch 
of Pelican Road, reducing the extent of the SISD triangle. Outside of school zone hours, buses are not 
expected in the bus bays, hence providing full line of sight (subject to road grades, trees or other roadside 
infrastructure”.  

At the time when the GTA report was compiled, it is understood that final Road Design drawings for Pelican 
Road was not available, whereby the SISD assessment adopted a longitudinal grade of 1% in its calculations.  
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SISD Assessment  

A revised SISD assessment has been completed based on approved Northrop Civil Design Drawings (which 
incorporates the approved Toplace road construction drawings) based on three scenarios:  

Scenario 1 – GTA’s assessment scenario adopting a Design Speed of 70km/h 

Scenario 2 – Assessment based on Operating Speed (85th percentile speed) of 60km/h 

Scenario 3 – Assessment based on School Zone Speed of 40km/h 

A summary of the assessment is summarised in the following table:  

 Scenario 1 Scenario 2 Scenario 3 

Speed 70km/h 60km/h 40km/h 

Coefficient of 
deceleration 

0.36 

Longitudinal Grade  4% 

Set Back  5 metres 

SISD 160.5m  131m  78.6m  

Details of the SISD incorporating the bus bay for the three scenarios identified have been prepared and 
included in Attachment 1. 

As identified previously in GTA’s assessment, the indented bus bay are for school bus use only. Further 
consultation undertaken with the local bus operator and TfNSW further confirmed that if a school bus is to be 
introduced, the school bus will only access the bus bay during the AM drop off and PM pick up period as part 
of a modified, linked public transport route. Buses are typically not expected to dwell within the indented bus 
bays for extended periods of time.  
 
Given that when school buses are in operation, the School Zone speed limit of 40km/h will be applicable, the 
SISD assessment clearly demonstrate that the SISD of 78.6m applicable is unobstructed by the bus bay. 
Therefore, the bus bay is not expected to pose any impact to future intersection performance or result in any 
capacity constraint to the Easement / Pelican Road intersection.  
 
Naturally, should you have any questions or require any further information, please do not hesitate to contact 
me on (02) 9083 6601.  
  
Yours sincerely,  

  

  
Dora Choi   
Principal Lead Traffic Management & Operations – Ason Group  
Email: dora.choi@asongroup.com.au   
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Attachment 1
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