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MOUNT PLEASANT COAL MINE – MODIFICATION 1 
 

[Application pursuant to s75W of the  
Environmental Planning and Assessment Act 1979] 

 
The Application 
 
1. By Application lodged 19 May 2010 (the Application), Coal & Allied Operations Pty 

 Limited (the Proponent) seeks, pursuant to s75W of the Environmental Planning
 and Assessment Act 1979 (the Act) and Regulation 8J(8)(c) of the 
 Environmental Planning and Assessment Regulation 2000, to modify a development 
consent granted to it pursuant to Part 4 of the Act on 22 December 1999.  

 
2. It is not clear from the Application (or the supporting material) which conditions the 

 Proponent applies to have revoked or varied or whether the Applicant seeks a 
further condition. 

 
3. The Proponent sets out its modification in Part 7 of its Application as follows: 
 

The design will be generally in accordance with the existing development consent 
with the exception of the following changes: 
 
[(a)] provision of an infrastructure envelope for siting the mine infrastructure to 

provide flexibility during the detailed design and construction in place of 
specific locations detailed in the EIS; 

 
[(b)] provision of an optional conveyor/service corridor envelope between the 

Mount Pleasant Project site and the adjoining Bengalla Mine to the south as 
an alternative to the approved rail line and rail loop and loader facilities, 
including loadout conveyor and bin (collectively referred to herein as the rail 
facilities); and 

 
[(c)] extension of the remaining consent life by approximately two years until 31 

December 2022. 
  
  [lettering added for ease of reference] 
 
4. It is possible that the Proponent seeks a variation to condition 1.1 (and its reliance 

on the EIS) insofar as the subject matter of 3(a) and 3(b) is concerned and condition 
1.2(1) insofar as the subject matter of 3(c) is concerned. 

 
5. Unhelpfully, the EIS is not one of the documents being exhibited despite the reliance 

on it to understand the apparent nature of the Application. 
 
Submissions in summary form 
 
6. Council makes the following submissions in summary: 
 

(a) The consent authority is without jurisdiction to assess the matter in the 
absence of the Proponent's specification of the relief sought by its s75W 
Application; 

  
(b) It is not reasonably open to the consent authority to determine that the 

Application falls within the jurisdictional power of section 75W; 
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(c) Council does not support the Application insofar as the variation sought in 

3(a) hereof is concerned but notes that it would support the Application in 
respect of that variation if, as a condition of the variation, the further 
conditions set out in Schedule 1 were added to the consolidated approval.  

 
(d) Council does not support the Application insofar as the variation sought in 

3(b) hereof is concerned but notes that it would support the Application in 
respect of that variation if, as a condition of the variation, the further 
conditions set out in Schedule 1 were added to the consolidated approval. 

 
(e) Council does not support the Application insofar as the variation sought in 

3(c) is concerned. Council notes that: 
 

(i) it would be unable to adequately maintain the road network impacted 
upon by the modified project at a safe and appropriate standard and 
has no reasonable prospect of ever being able to do so. 

 
(ii) it considers the sterilisation of land development resulting from a 

combination of the operation of clause 87 of the SEPP (Infrastructure) 
2007 and cumulative rail movements associated with the project (and 
others) to be unreasonable insofar as the future growth of the town is 
concerned. 

 
(iii) it considers that the extension of the project without conditions 

requiring the monitoring and regulation of PM2.5 particulate matter at 
locations reasonably assessed by Council to be suitable to be 
unreasonable and notes that the project is up-wind of the prevailing 
wind corridor affecting the township of Muswellbrook. 

 
(iv) it considers that the extension of the project would result in a further 

deterioration of the underlying sustainability and diversity of the 
community and would further 'overheat' local markets to the 
substantial detriment of the community – such markets including the 
market for labour, health services, community services, water, land, 
and accommodation. 

 
(v) it considers that, for the reasons set out in (i) to (iv) herein, any 

extension of the project should be applied for under section 75J of the 
Act. 

 
(vi) it notes that there is no evidence, by way of environmental impact, 

concerning the approximate further two year period sought in the 
variation. Council submits that it would be fictitious to find that the 
matters set out in the 1999 EIS provided a sufficient and appropriate 
basis for the variation assessment. Council submits that while a limited 
environmental statement dealing with incremental impact may be 
appropriate in respect of the variations sought in 3(a) and 3(b) herein, 
it is inappropriate to adopt that approach for a period not contemplated 
by the original evidence. Council submits that almost all of the 
assumptions and findings in the original EIS are now manifestly 
invalid. 
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(f) Council submits that ad hoc extensions by s75W variation, in circumstances 

of such rapid local industry growth, would effect a complete disengagement 
of the community from important considerations about the extent and 
cumulative impact of mining and is therefore contrary to the public interest. 

 
(g) Council submits that, in circumstances of such rapid and intensive local 

mining industry growth the public interest is best served by extensions 
supported by full environmental impact statements of the type contemplated 
by s75J of the Act. 

 
(h) If, notwithstanding the submissions made by Council, the Department is 

nonetheless  minded to grant the approval, Council submits that, as a 
condition of the variation, the Department impose conditions in the form set 
out in Schedule 1. 

 
The terms of the Application and the exhibition of documents 
 
7. As noted, above it is not clear from the Application which conditions the Proponent 

applies to have revoked or varied or whether the Proponent seeks a further 
condition. Neither the document referred to as a ‘Government Briefing Report’ nor 
the original EIS formed part of the public exhibition of documents. Nonetheless the 
Proponent was kind enough to provide a copy of those documents to Council.  

 
8. The following is noted:  
 

(a) The ‘Government Briefing Paper’ does not further clarify the Application 
insofar as the precise revocation, variation or addition of conditions is 
concerned; 

  
(b) The EIS sets out a program of works over a 21 year period with some 

particularity which will, as a consequence of the time remaining in the 
consent, require a wholesale variation to almost every aspect of the project. 

 
(c) If the project is approved in the manner sought by the Applicant (and set out 

in 3(a) to 3(c) hereof) the consolidated consent would be internally 
inconsistent because of the tension between condition 1.1 (and the 
associated EIS), and the vastly shorter time frame and works schedule of the 
varied project. 

 
9. It is noted that the pro forma application document directs an applicant to: “state … 

the specific conditions of consent to be modified, deleted or additional conditions 
requested, and any other changes being sought”. The necessity to actually set out 
the specific revocations, variations or new conditions sought derives from the 
wording of s75W1. The failure to specifically identify those matters may render the 
consent authority without jurisdiction to determine the matter. The NSW Court of 
Appeal has held that a request for modification of an approval under Part 3A of the 
Act within the terms of s75W is a precondition to the exercise of the power under 
s75W2. 

                                                 
1 Barrick Australia Limited v Williams [2009] NSWCA 275 per Basten JA (McColl JA agreeing) at paras. 13 

and 14. 
2 Supra 1, per Basten JA (McColl JA agreeing) at paras 13 and following. 
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The proposed consolidated development within the local context 
 
10. There are two reasons why the Council makes a submission in respect of the 
 proposed consolidated development within the local context despite the assessment 
 focus being on the incremental or marginal nature of the modification: 
 

(a) It is desirable for Council to make some comment on the merit of the 
proposed consolidated project as well as the modification so as to assist the 
community in distinguishing between Council's differing positions in respect 
of those matters; 

 
(b) To illustrate that the degree of change proposed by a modification needs to 

be assessed not only against the degree of the proposed change to the 
prevailing consent but also by reference to change in the various matters 
which underpinned the original consent including the cumulative change to 
the local mining footprint, changes to Council's capacity to fund the 
cumulative road network, and changes to the ecological and built 
environment. 

 
Background 
 
11. An illustration depicting National Parks and Reserves, Mining and Exploration 

Licence (EL) grants, EL Applications and Mine owned land in the Muswellbrook 
Local Government Area (the Illustration) is annexed. 

 
12. Since the Illustration was compiled, the EL Applications depicted have been granted 

by the Minister administering the Mining Act 1992 and are, accordingly, now EL 
grants3. The historical translation of EL grants into mining approvals pursuant to 
section 75J of the planning legislation is running at 100% in the Shire. It is 
submitted, therefore, that the Illustration provides an accurate depiction of the 
present and future mining footprint in the Shire. The Illustration does not depict 
expired leases or mine workings much of which is underground to the north and 
south east of the township. The actual exposed earth within any approved mining 
lease is, at any one point in time, only a proportion (albeit a substantial proportion) 
of the actual lease area. All the operating mines in Muswellbrook and all those on 
the planning horizon are either open cut or undeclared as to extraction method. 
There are no operational underground mines. 

 
13. Depicted on the Illustration in the deep maroon line is the boundary of the Shire. 

Depicted in green is National Park (principally Wollemi and Goulburn River national 
parks) and Manobolai State Reserve (top centre). There is a large area of Crown 
land to the south of Monobolai State Reserve which has been the subject of an 
unresolved historical application for gazettal as State Reserve. The two yellow 
urban centres are the townships of Muswellbrook (the larger) and Denman (the 
smaller). Depicted in various colours are State Significant developments.  

 
14. Much of the mining footprint in the Singleton local government area (not depicted) is 

directly adjacent to the southern boundary of Muswellbrook Shire and is closer to 
the Muswellbrook urban centre than to Singleton. 

                                                 
3 http://www.dpi.nsw.gov.au/minerals/titles/status-reports/CoalMonthly-TitlesCurrentTitles.pdf 
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15. The Minister administering the planning legislation approved, in concept, a third 

coal/gas fired power station in the sub region on 12 January 20104. Coal extracted 
from Muswellbrook Shire is projected to double over the next 2 ½ years5. Further 
developments are in various stages of exploration (Drayton South, Rose Hill, 
Ridgeland, Ferndale, Spur Hill, Muswellbrook Coal’s south eastern expansion, 
Dartbrook and Dartbrook Open Cut). 

 
16. Muswellbrook is the only town of its size in Australia to be completely encircled by 

coal mines except for the road, rail and river corridors. 
 
Issues 
 
17. This section addresses the following issues: 
 

(a) Local roads 
(b) Rail 
(c) The labour market 
(d) Social infrastructure 
(e) Land use, the market for land, economic diversity 
(f) Water and the market for water 
(g) Health and health services 
(h) Planning and regulatory capacity 

 
Local roads 
 
18. Each of the coal mining developments in the Shire are accessed by local roads. 

Those roads include: Thomas Mitchell Drive, Bengalla Link Road, Wybong Road, 
Coal Road, and Muscle Creek Road. Some of those roads were purpose built6 and 
others evolved from former rural roads7. 

 
19. In addition, there is increasing coal related traffic on local roads not used for primary 

access to coal mines. Edderton Road, which links coal mining developments in the 
Shire with the Golden Highway and the Mount Thorley Industrial Estate, is one such 
road. The Bell and Market street over-dimensioned vehicle bypass of the National 
highway is another. 

 
20. Despite the proposed doubling of coal excavation over the next few years8, 

Council’s revenue being applied to roads will be static – ‘pegged’ by operation of 
s509 of the Local Government Act 1993 to an approximation of its real value. 

 
21. Some contribution to local roads by the proponents of mining developments has 

been required as a condition of development consent but the incremental nature of 
the consent process has effected a shortfall in local road funding over time. 

 
22. Capacity and ‘step’ issues also prevent contributions being matched by Council. 

                                                 
4 http://majorprojects.planning.nsw.gov.au 
5 Mount Arthur from 13MtPA to 28MtPA – with potential for 36MtPA, Bengalla from 8MtPA to 10.7MtPA, and 

Mount Pleasant and Mangoola to commence operations – collectively generating an additional 21MtPA. 
6 Bengalla Link Road and parts of Thomas Mitchell Drive, Coal Road (and Muswellbrook Coal Road). 
7 Wybong Road, Thomas Mitchell Drive, Muscle Creek Road. 
8 See above at 5. 
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Council’s road budget for renewals and replacements for the last five financial years 
has been static at approximately $1.5M each year. Often the projected quantum of 
traffic generated by a mining development creates a requirement to increase the 
standard of a road. Council’s budget has not been able to bankroll the difference 
between the total cost of the necessary upgrade and the contribution made by the 
coal mine proponent as a proportion of its projected traffic generation. To make the 
situation worse, traffic generation projections have often differed markedly from 
actual generation9. 

 
Rail 
 
23. Muswellbrook is the junction of the Ulan, Great Northern, and Hunter rail lines – the 

three lines servicing the Gunnedah, Ulan, and Hunter coal basins.  
 
24. By 2015 it is estimated, on the back of present ‘take or pay’ coal agreements, that 

there will be 100 million tonnes of coal per annum (MtPA) transported into 
Muswellbrook along the Ulan line and 20 MtPA transported into Muswellbrook along 
the Great Northern line10. Those two lines intersect in the urban centre of the 
township at the southern end of the central business district. The bridge on which 
the lines intersect sits proximate to a second bridge which forms part of the National 
Highway. The town’s main street also forms part of that same section of the National 
Highway. The rail and road bridges both sit above Muscle Creek. 

 
25. None of the rail corridors are attenuated for noise. They are single tracked corridors 

with little potential for duplication or triplication without compromising development 
in the main street of Muswellbrook or residential areas of the township. 

 
26. There is no requirement under present law for developers of coal mines to 

undertake noise attenuation on those rail corridors except in some marginal or 
incremental way. Any assessed incremental impact is too small to capture for the 
purpose of a condition of consent. Consequently noise attenuation has never 
occurred.  

 
27. To complicate matters further, clause 87 of the State Environmental Planning Policy 

(Infrastructure) 2007 (the SEPP) prohibits the granting of consent to residential (and 
other) developments near rail lines unless the consent authority is satisfied that 
LAeq levels proposed for such developments will not exceed: 

 
(a) 35dB(A) in any bedroom at any time between 10:00pm and 7:00am; and 
(b)  40dB(A) anywhere else in the building at any time11. 

 
28. The effect of the SEPP is to place the onus of attenuating rail noise on residential 

developers but not on the owner of the rail infrastructure or its users. That is a 
significant problem in Muswellbrook where residential development is already 
constrained by the availability of land for urban release noting that: 

 

                                                 
9 The actual traffic volumes for the Bengalla Link Road, for example, are twice that of those projected in 

the Bengalla Environmental Impact Statement and the heavy vehicle movements for Wybong Road are 
more than 50% higher than that projected in the Xstrata Mangoola Environmental Impact Assessment. 

10 On both points see Chapter 5: 2009 – 2018 Hunter Valley Corridor Capacity Strategy Consultation 
document. 

11 87(3) of the State Environmental Planning Policy (Infrastructure) 2007. 
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(a) the town is encircled by coal mines or past workings; 
 
(b)  mining buffers and land offsets occupy a significant proportion of the urban 

hinterland (including, recently, all the land surrounding Muswellbrook’s 
industrial estate); and 

 
(c) three rail corridors – carrying a significant proportion of the State’s coal, all 

penetrate to the heart of the urban centre (passing through residential zones 
en route). 

 
29. It is also a problem in Denman where the Western/Ulan line – projected by 2015 to 

carry 100MtPA of coal each year – traverses the urban centre from east to west12. 
 
30. The rail lines also present safety and traffic convenience issues. In most instances, 

the local road network traverses the rail lines by level crossings. The intensification 
of coal movements therefore has the potential to effect the division of Denman in 
two and Muswellbrook, in three. 

 
The labour market 
 
31. Although no cumulative assessment of the impact of mining on the labour force has 

been undertaken, there is anecdotal evidence that the endogenous labour pool has 
not been able to satisfactorily meet the needs of intensive mining in the sub 
region13. Limited labour supply and high demand for labour has increased the price 
of labour which, in turn, appears to have flowed into prices more generally. 

 
32. The unpopular reality is that the labour market is probably over heated in the sub 

region – something which is every bit as burdensome as a labour market which 
suffers a lack of demand. Labour is an important input in production. A high labour 
price contributes to higher prices more generally. This is problematic in a community 
with a 50% higher proportion of people on fixed incomes – many of whom rent from 
the Department of Housing. The unemployment rate in the Upper Hunter (which for 
statistical reasons includes Gloucester, Dungog, and Upper Hunter LGAs – all of 
which have comparatively little mining) is 2.5 percentage points lower than the State 
unemployment average. The real figure for Muswellbrook and Singleton is probably 
much lower – and lower again when the skew for the disproportionate number of 
persons presenting with barriers to entry (largely from areas of social disadvantage) 
is removed. 

 
33. The price of labour has been constrained in real terms – unable to outstrip the local 

cost index. That may be one contributing factor in why Muswellbrook’s position on 
the relative wealth index has dropped relative to local government areas without 
significant mining over the last fifteen years14. 

 
34. There are other consequences that flow in an economy denuded of sufficient labour. 
                                                 
12 See above at 8. 
13 2008 ACARP Report: Assessing the Cumulative Impacts of Mining on Regional Communities: An 

Exploratory Study of Coal Mining in the Muswellbrook Area of NSW (the Centre for Social Responsibility 
in Mining, the Centre for Water in the Minerals Industry and the University of Queensland) February 
2008 noted, for example, that (one explanation for a reduction in the number of locals employed in 
mining) was that “there has been a trend towards an increasing number of the jobs available at local 
mines being filled by people living out of the Shire”. 

14 See Table 9 of the 2008 ACARP Report at p. 72. 
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The depletion of trade qualified persons providing domestic trade services is one 
such consequence. 

 
Social infrastructure 
 
35. What is often referred to as the ‘social licence’ to mine is important is dealing with 

less quantifiable impacts such as loss of visual amenity and character, social 
impacts – particularly arising from shift work arrangements, noise, dust, road and 
rail traffic associated with extraction and inputs, residual final landform and 
landscape, and a raft of other less quantifiable short and long term impacts. Those 
matters should not be ignored if the localised impact of mining is to be mitigated. 

 
36. There are, however, many readily quantifiable impacts. Council is the provider of 

significant social infrastructure: libraries, childcare services, aquatic and recreation 
facilities, art galleries, and much more. The demand pattern for those facilities is 
heavily altered in a rural community dominated by shift work (in addition to coal 
mines, the LGA is also home to Macquarie Generation’s two coal fired power 
stations which employ approximately 600 people). The facilities are required to be 
open for longer periods to equitably service the shift worker community. This is a 
significant and quantifiable impost on the community’s Council attributable to 
cumulative coal mining. 

 
Land use, the market for land, economic diversity 
 
37. Perhaps the most important issue for resolution relates to land use, the market for 

land, and short and long term economic diversity and sustainability. 
 
38. Coal is, after all, a short term resource. The ‘lumpiness’ of intensive coal mining as it 

moves north west into smaller and smaller communities requires considerable 
planning and management. If each enlivened exploration licence in the Shire 
develops into a coal mine (in line with historical experience), half the rateable area 
of the Shire will be subject to coal mining in the next 2 – ½ to 3 years. 

 
39. Various local markets have suffered demand spikes against supply constraint. The 

water market, for example, is fully regulated and fully allocated and therefore supply 
inelastic. That is also true of the market for land. The labour market is already 
severely constrained by a national shortage of skilled labour, a relatively small local 
labour pool and by a market for dwellings struggling to accommodate new 
residents.  

 
40. The price shocks created by those demand spikes have been pronounced and have 

given rise to sharp increases in the cost of living. The ability of the sub-region’s 
economy to absorb the developments at equilibrium insofar as individual markets 
are concerned is very limited indeed. 

 
41. Those price shocks have impacted upon other industries which compete for land, 

water and labour. Quite apart from the uncertainty created by buffer, offset, and 
attenuation acquisition attaching to mining consents, price shocks have undermined 
the certainty necessary for capital investment in industries which compete in 
affected markets. 

 
42. Muswellbrook Shire, and not Upper Hunter Shire, is home to the largest market for 
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the sale of thoroughbred horses internationally in Australia. The two largest horse 
studs in the southern hemisphere, Coolmore and Darley Woodlands, are squeezed 
between six enlivened coal exploration or mining leases: Doyle’s Creek, Wambo, 
Drayton South, Mount Arthur, Spur Hill, and – more distantly – Ferndale. 
Muswellbrook is also home to another 14 horse studs including the 4th largest horse 
stud in the Southern Hemisphere, Widden. 

 
43. In what might be described as the closest thing to judicial comment on the looming 

conflict between the thoroughbred and mining land uses, the commissioners in the 
Bickham decision found that “the available evidence supports the view that open-cut 
coal mining and a viable international-scale thoroughbred breeding enterprise are 
incompatible land uses”15. 

 
44. The thoroughbred industry has also experienced rapid expansion in the Upper 

Hunter over the last decade. It is a sustainable industry which has thrived on 
regulated water, alluvial flats, gently undulating pasture, and critical mass insofar as 
specialist veterinary skills, training, and markets are concerned. 

 
45. The viticulture industry is also under substantial pressure (principally from 

oversupply). The viticulture industry has ‘sandbagged’ its decline by pegging itself to 
the tourism market. That tourism market relies on critical mass. The expansion of 
the mining industry has claimed a number of wineries which have significantly 
reduced that critical mass. That is an issue that warrants further examination. 

 
46. The urban land use conflict with coal mining also needs further examination. As 

noted earlier, Muswellbrook’s residential growth is substantially constrained by coal 
mining development and associated rail infrastructure. Acquisition has also 
constrained the prospect for the further release of industrially zoned land. 

 
47. There is little land left in the Shire for offset and mining applicants have sought to 

acquire land in neighbouring LGAs to satisfy offset requirements. Against that 
background, there is the very real potential for the extinction of local ecological 
species. This is particularly true of Muswellbrook’s local orchids which are apparent 
for only short periods each year. In August 2009, for example, the Federal 
Environment Minister gazetted the Prasophilum Wybong (a local orchid) as critically 
endangered. The only population of the orchid is on the Mangoola lease area but 
was detected only after consent was granted for that operation. The management of 
offset plans to preserve habitats and species is increasingly problematic when half 
the rateable area of the Shire is subject to potential disturbance. 

 
48. The Great Eastern Ranges Project sponsored by the Department of Environment, 

Climate Change and Water is a visionary project connecting preserved and remnant 
woodland across New South Wales. The Hunter Valley is a recognised ‘gap’ in the 
project’s corridor. A cumulative assessment of the land use conflict between open 
cut coal mining and power generation (and attendant buffers and offsets) on the one 
hand, with preserved and remnant woodland on the other should be undertaken and 
a strategy developed in conjunction with Council. 

 
 
 

                                                 
15 Planning Assessment Commission (3 May 2010) “The Bickham Project Report”  at p. vi. 
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Water and the market for water 
 
49. The Upper Hunter sub region is blessed with a plentiful supply of regulated and 

good quality water. The Hunter, Goulburn and Pages rivers all have large 
catchments in the Eastern Ranges. Much was made in the Bickham decision about 
the potential affect of that open cut mine on the quality of the Pages River. Water 
quality (both surface and groundwater) is an important issue. Equally as important, 
but often overlooked, is the market for water. In Muswellbrook LGA, for example, 
the vast majority of high security water licences are held by businesses in the power 
and mining industries. Muswellbrook and Upper Hunter shire councils account for 
less than 1% of the water take for reticulated water supply. 

 
50. The sure and certain availability of water is what has made the sub region so 

valuable for electricity supply and for thoroughbred rearing. 
 
Health and health services 
 
51. The asserted negative health impact of mining, particularly open cut coal mining, 

has received much public attention in the recent years. Health services impacts 
have received somewhat less attention. Both should be treated as matters of zero 
tolerance insofar as an impact on a population is concerned. 

 
52. The Planning Assessment Report for the Mount Arthur Consolidation Project noted 

that16: 
 

The EA includes an assessment of the impact of the project on public services and 
facilities in the Muswellbrook local government area, which indicates that: 

 
[(a)] health services are already strained, and the project would strain these 

services further; 
 
… 

 
[(c)] child care services are already strained, and the project would strain these 

services further; and 
 
  [lettering added for ease of reference] 
 
53. The same findings are open in the present Application and, indeed, exacerbated by 

the Mount Arthur approval. 
 
54. Council submits that a finding that the Hunter New England Area Health Service has 

capacity and intention to improve facilities is Muswellbrook is not reasonably open 
on the evidence. The available evidence, insofar as it is understood by Council, is 
that the Area Health Service has no plan to increase health infrastructure capacity 
or health service provision in the Muswellbrook area. 

 
Planning and regulatory capacity 
 
55. Notwithstanding the changes to planning legislation which resulted in the Minister 

for Planning becoming the consent authority for significant development, Council 

                                                 
16 At p. 42. 
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makes, on behalf of its community, comprehensive submissions as part of the 
approval process for all major developments – including recommending specific 
conditions of consent. Council’s submission is invited by reason of statute and as 
consent authority for various attendant matters relating to the development. 

 
56. The process is exhaustive of staff time. Council is not appropriately resourced to 

conduct the important task of evaluating complex and lengthy applications – 
particularly in the absence of cumulative data. Council receives no application fee to 
offset the cost of the assessment of mining applications and the direct cost of that 
process is therefore directly borne by the community. 

 
Conclusions 
 
57. By reason of the foregoing, Council submits that the proposed consolidated project 

will be of substantial detriment to the local community and to its Council.  
 
The section 75W issue 
 
58. The Court of Appeal in Barrick Australia Limited v Williams made some comment on 

 the scope of section 75W but noted, ultimately, that any assessment of the nature of 
 the modifications which may be sought under s 75W was ultimately for the Minister 
 to make and not the Land and Environment Court17. The Minister's decision, 
 however, is still subject to judicial review18. The nature of the relief sought in Barrick 
 was not, however, certiorari. The Court noted difficulties with the wording of 
 section 75W and with the notion of 'radical transformation' and the Minister's 
submission concerning the phrase “new and different”. The Court did, however, note 
that: 

  
 If the 40 day period is to be taken as an indicator of the nature of the modifications 

which may be sought under s 75W, it suggests a constrained view of the scope of 
the provision. The power of the Director-General to require a level of environmental 
assessment, which must be complied with “before” the request is considered by the 
Minister, is liable to render all but the most minor amendments and cursory 
environmental assessment impossible in practical terms, within the period specified. 

59. In the present matter, Council submits that a determination that the 
 Application (at least insofar as the extension is concerned) is a modification which 
 may be sought under s 75W, is not reasonably open in the circumstances and 
would  invite an application in the nature of certiorari. For reasons set out above, the 
variation would require a wholesale rethink of the project timetable and 
consequential localised impact. 

 
60. The original application (and EIS) contained no evidence concerning the impact of 

 the project in the two further years of mining now sought in the present Application. 
Quite apart from anything else, the reality is that virtually all the assumptions that 
 underpinned the original consent have now changed and not just significantly but 
 substantially (including the nature of the timing of the project itself). It would be a 
 triumph of fiction over fact to assert that the additional two years of the project will 
 have similar impacts to those espoused in the original EIS. 

 

                                                 
17 Supra 1, at para. 53. 
18 Supra 1, at para 21. Also see Kirk v Industrial Relations Commission; Kirk Group Holdings Pty Ltd v 

WorkCover Authority of New South Wales (Inspector Childs) [2010] HCA 1 at paras. 99 and 100. 
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The contemplation of road closures 
 
61. Alarmed by the closure of vast segments of Council's capillary local road network 
 for mining purposes in the last 5 years and the consequential long term sterilisation 
 of land denuded of road infrastructure, Council introduced a Closure of Public 
 Roads Policy in 2009. 
 
62. The present Application seeks the closure of Castlerock Road and the possible 
 closure of part of Wybong Road. A number of smaller capillary local roads are 
 required to be closed if the project is to progress. Two segments of new roads (rural 
 collector roads) are to be constructed. Applications to close roads have not been 
 made and, as a consequence, it is not yet known if the closure of those roads will 
 be conditional on the longer term creation of new roads to serve the lots the subject 
 of the mining consent. 
 
63. While a consent under section 138 of the Roads Act 1993 (the Roads Act) must be 
 applied consistently with any s75J and s75W approval, an Application under Part 4 
 of the Roads Act (a road closure) does not. It is the subject of a separate 
 consultative process. 
 
64. While it might be supposed that the then Council was nonetheless minded to close 

 the roads the subject of the Application in line with its Western Roads Strategy 
 (although it is not clear whether that Strategy was ever actually adopted), it is noted 
 vast changes to the mining landscape in the intervening period and Council's 
 present capacity to maintain its road network may bring the present Council to a 
 different view. It is probable that more than 15 years will have passed between the 
creation of the Western Roads Strategy and the Proponent’s application to close 
roads. In all events, it would be premature to arrive at a view without 
 undertaking the consultation required by the statute. In those circumstances it 
 should not be assumed that the Western Roads Strategy will guide Council's 
 discretion concerning an application to it under Part 4 of the Roads Act. Council 
 submits that the Proponent, if it wishes to close roads, should deal with the matters 
 concurrently with this Application. 

 
65. Council invited the Proponent to deal with the issue of local roads when it consulted 

 with the Council during its single informal meeting with the Council earlier this year. 
 It is unfortunate that the Proponent has not sought to resolve the issue. The 
Department saw fit not to take submissions from Council concerning the adequacy 
of the Proponent's response to the Director's requirements which might otherwise 
have brought the issue to resolution. 

 
The modification 
 
66. Council does not support the Application insofar as the variation sought in 3(a) 

 hereof is concerned but notes that it would support the Application in respect of that 
 variation if, as a condition of the variation, the further conditions set out in Schedule 
1 were added to the consolidated approval.  

 
67. Council submits that the conditions provide a proper and sufficient control of the 
 development insofar as visual and noise amenity and road and traffic related 
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 matters are concerned. 
 
68. Council does not support the Application insofar as the variation sought in 3(b) 

hereof is concerned but notes that it would support the Application in respect of that 
 variation if, as a condition of the variation, the further conditions set out in Schedule 
1 were added to the consolidated approval. 

 
69. Council does not support the Application insofar as the variation sought in 3(c) is 
 concerned. Council notes that: 
 

(a) it would be unable to adequately maintain the road network impacted upon 
by the modified project at a safe and appropriate standard and has no 
reasonable prospect of ever being able to do so.  

 
(b) Council considers the sterilisation of land development resulting from a 

combination of the operation of the clause 87 of the SEPP (Infrastructure) 
2007 and cumulative rail movements associated with the project (and others) 
to be unreasonable insofar as the future growth of the town is concerned. 

 
(c) it considers that the extension of the project without conditions requiring the 

monitoring and regulation of PM2.5 particulate matter at locations reasonably 
assessed by Council to be suitable to be unreasonable and notes that the 
project is up-wind of the prevailing wind corridor affecting the township of 
Muswellbrook. 

 
 (d) Council considers that the extension of the project would result in a further 
  deterioration of the underlying sustainability and diversity of the community 
  and would further 'overheat' local markets to the substantial detriment of the 
  community – such markets including the market for labour, health services, 
  community services, water, land, and accommodation. 
 

(e) Council considers that, for the reasons set out in (a) to (d) herein, any 
extension of the project should be applied for under section 75J of the Act. 

 
(f) Council notes that there is no evidence, by way of environmental impact, 

concerning the approximate further two year period sought in the variation. 
Council submits that it would be fictitious to find that the matters set out in the 
1999 EIS provided a sufficient and appropriate basis for the variation 
assessment. Council submits that while a limited environmental statement 
dealing with incremental impact may be appropriate with respect to the 
variations sought in 3(a) and 3(b) herein, it is inappropriate to adopt that 
approach for a period not contemplated by the original evidence.  

 
(g) Council submits that ad hoc extensions by s75W variation, in circumstances 

of such rapid local industry growth, would effect a complete disengagement 
of the community from important considerations about the extent and 
cumulative impact of mining and is therefore contrary to the public interest. 

 
(h) Council submits that, in circumstances of such rapid and intensive local 

mining industry growth the public interest is best served by extensions 
supported by full environmental impact statements of the type contemplated 
by s75J. 
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70. If, notwithstanding the submissions made by Council the Department nonetheless 

 is minded to grant the approval, Council submits that, as a condition of the variation, 
 the Department impose the conditions set out in Schedule 1. It is submitted that 
industry best practice has improved insofar as the contributions being made to local 
communities is concerned and it would be contrary to the public interest to permit 
the Proponent to avoid committing to best practice by obtaining successive 
approvals under s75W to extend the life of a project – particularly where the project 
had not actually commenced in any substantial way. 
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