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TM report of tM Commission of IIU/uiry i,uo tM Bayer proposal is OMIJsed. TM implicadons <f several 
<f tM Commissit,Mrs'fi,tdillgs art discussed;,. daail. 

A IIW1lber <f general issues regarding pla,uting for indlutriaJ sites an also discusud in tlte light o/tM 
curnn1 prr,cetl,,ns. 

INTRODUCTION 
The Kumell Peninsula bas long been a focus of auaitioo of the Coast and Wetlands Society. Over the 

years, the Society and its ~ {Aus1ralian Littml Society - NSW division) have conducted a number of 

studies and surveys in the area and we have presenrcd evidence at a number of Inquiries conc:eming plannina in the 
Peninsula. 

Despite tbt praence d a major petrochemical complex and the large m-eas deWICd to the ex1l'8Ctian of 

foundry and comtruction BKls there an: still exiemivc nu of Dlbnl vegetation of high conservation value. At the 

~ md of the Peninsula mr.re is a large expansed headlJand. Along lbe Bocany Bly shoreline are mangrove and 

saltmanh area - tbe largest extent of these communitia in the Sydney region. In embayments amonpt the 

mangroves (Quibray and Wceaey Bays) and in the wat.en of Bocany Bay IClgl'WS ltill flomisb. The COl\lelVlbOO 

significance of dlis wedmd complex hu been recognised by both Stare and Federal Govemmen11 and much of the 

~ 8lal is included in the Towra Point Nmure Reserve and the recently dec1arr.d Aquadc Reseave. 
The Peninsula is of great cullW'al heritage significance 10 European Australia. It is at Kumell that Capcain 

Coot's cxpeditim fltSt set foot on the Continent. The collection of plants made at Kumell by Sir Joseph ~ants and 

Daniel Solander' marked the saan ex the scientific study of the Amlralian flora - the speca collected two centuries· 

ago stiD survive in the atta. 

In Fehrua'y 1986. Baya AUSlralia I.Jd lodged a development application with Slllhetland Shire Cowtcil for 

a proposal to establish at Kumd1 a plant for the formulation and pacbging of a rmge of chemical producu. 

Given the natural and cultural values of rhe area, it might at first sight seem strange that such a 

development cou1d be contemplated. Neveztheles.1. the land concaned is mncd 4(C4) - lnduslrial Special, a mning 

which would pennit industries such as that proposed by Bays. In view of die 7.0lling, lhe IXOl)Ollellt would ba¥e 

reuon to anlicipare lhat the awlicatioo would be SUCU&sful. In fact. die Bayer site is only part _of a much largtz area 

with die same zoning. 
The development application, and ias accomp111yma environmental impact mtement (EIS), wae p1accd on 

public wuoition. Although the development application was made ro the Shue Council the proposal was subject 

to a direction (undct Section 101 of the Environmental Planning and Assessment Act) that it be referred co the 

Minisrer for Planning and Environment (Mr. C.arr) for his direction. 
The proposal was highly controvmial and the public exhibition attracted a Jarae numbt.r of submissions 

opposing devdopmmt. In view of rhis public ina=,t, the Minister did not mate an immediare dctennination but 

directed that a Commissioo of Inquiry be held. appointing as Commissioners Mr~ John Woodward and Dr. Alan 

Gilpin. . 
The Inquiry sat on various occasions between early September and mid Novemb« 1986. Over line hundred 

parties iegistered for the Inquiry, the overwhelming majority wr.re opposed to the devdopmcnL The submiaions 

from some parties were vay exlensi¥e and inYOlwd evidence from a large DIIDber of 1eChnical expens. The Coast 

and Wetlands Society was an a:tive participant in the Inquiry. Although the snbmiaiom from lhe Society drew 

upon die expM.ise of a number of membas, che main responsibility for preparing and presmtiog submissions lay 

wilh die then Pre.tident. Dr. Trevor Ward, and die Seclelll'Y Mr. Pett.r Clarte. 
The procedLRS for inquiries oo environmental matters allow for primary submissions to be followed by a 

round of addresses in reply during which points~ in primary submission are considered. During the JX'OCCS.'. it 

is common for proponents and go¥emment departments to move towards a com~ with the dqwtments 

suggesting conditions which should be imposed on the devdopnent and the proponent indicating whether these 

condition., are acceprablc. Durin& the Bayer Inquiry, the Depar1Jnalt of F.nvirooment and Planning (DEP) sugt.Sted 

to the Commission a numbu of conditions which should be recommended to the MiniSla' in the Commissioneis' 

report. The proponent indicated that various of rhese conditions would be unacceptable. 
The Bayer company had expended considcnble sums pior to the Inquiry on site pun:hue and some wort, 

on die site. In spite of Chis investment, the company announced in January 1987 chat the conditiom proposed by the 

DEP would make the project uneconomic and that in consequeoce it would be abandoned. This announcement JX'C-
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empud the report of the Commissioners to the Minisa« in which they tt.COmm~ thal die development . . 
application be rejecled While the Commissiooers' recommendati<>M are of an advisory nature. and the Miruster_is 
not bound to accept~. in this instance Mr Cm indicated dial he concurred with the reeort (a response for whach 
hew lllll:ked in the edilorial of the Sydney Morning Herald on 26 Janll$'Y as one who rushes to protect every 

cnvironmmt from e\U)' risk. irrespective of ccm" - an attitude rather different from that nonnally expressed on 

cnvironmen1al maners by that newspaper). . 
While Bayer in withdrawing the proposal sugested that the cost of meeting the DEP ieq~ents was 

cxccssi~ the Commissioners were doubtful that the conditions could have been met - "The CommusioMrs are "°' 
~ ,~ ~"' amtrols proposed are~ tf practical application and strict enforcement on the Bayer 
site, ... ". • 

The Commiaioners' repmt is a delailed analysis of the major issues and raises a number of important 
mattrn which de8ene wider debele 

THE TEST OF ACCEPTABILITY 
One of the fundimenlll questiom to be asked bcfme a dcYeJopmcnl application is determined is w~ the 

onm of proof of enviromnemal impact we.sides and what is an acceptable standard of proof. 
For any cleveloprnent. the proponent will claim that cilhcr the environmental impact is negligible. or, if 

101DC ~ tam impact is Jn(tidablc then dial it is "accep&abJc" and the disadvantages of the project are far 
outweighed by the ad'V811tages (normally assessed in economic terms). Opponmts of a developnent will claim that 
~ the "~• impacts a "unaccepcable" or die p-oponmt has failed to consider the pombility of other 
llllpac~ . 

In many ~ opponents can only raise the possibility that a particular effect may occur. Scenarios in 
which ~ effect will be danoasbaled can be constructed but there are no data which allow the assessment of the 
p;~ty of 1be ~L In these cin:mnllllneeS. it is easy for die pioponents to scorn the opposition's case as being 

~ ~ while poin~i-.10 their own assurances of litde impacL (Even if probabilities could be atb"buttd 
wilb l0IDC CCllainty. lbc qucsuoa of. what level of ri.,lc is acceptable would engend« considembtc debale.) 

. Ia this instance 1hc Commissioners were clauiy aware of the problem and stated U. the _test applied to the 
evidence prcseu1Cd should be such 1hat lor approval to be gramcd - 'The evilkna must establish, witJs a higla tkgree 
<f t:OlfluM,a ONl CO'IOUll1. tltat adver• avironmental ~t o,a the humanity at Klll'MU and the NIIUTal ecosysum 
aNl tlte s,,«us <f lltat ~are eff«tiwlJ non-credible". During die pnccr,tings the Commissioners specified 
dlll the 011US mpoof (mao aedible impact) rested with die proponent 

The Commisltonas concluded that "the Bayer project doa IIOt iMet tlus 14st". 

IDENTD1CAllON AND ASSESSMENT OP RISKS 
DISUII die Inquiry the DEP supported the cue few the panting of approval (subject to a set of conditions). 

Tbe Dep1umeot Cllried out fl dcu:iled 'Uk analysis of die project and concluded on the basis of the ICSUlas lhat for the 
Dllllral enviroament die rilt o1 •ca1111ropbic effects" on any ecosystem or ~ was so low as to be effectively 
DOIHDdible. . 

The DEP bas pioneered·lhe devdopmcnt of risk &UCSmlCDt for potmtially ha7.ardous indusuy in Australia 
and the Cammissionus acknowledged me value of this work. However, the Commissioners had concerns that the 
~ was imppropriale for 111e11ment of the risks from discharges of low levels of toxic chemicals (the 
~ allo poinsed out dial die pbrue •eete•1ophic effects· was not defined by the DBP). ne Commissioners also 
poinsed to lbe dangers of being lulled inlo a seme of false accurity by the IOpbistication of the rislr asarmnent 
model - "tlte raMlu of hazlJrd anolysis tl1U.I risk aslUSlitent are utlmata whkla ckpellll 011 dalafed into w computer 
OIUl wdMa attach«l to data. There are elements of subjectivity in tlte assessments conclwiOM". . 

. In this iDllaDCC then were few data available on _the toxicity of possible concaminants to the biota of 
Bolany Bay. on ialeracliml bctwem pollutants and tediment and the possibility of synergistic inta"actions between 
poUuaants (not only betwrm dmc introduced by &he Bayer p1ant but between chemicals from the Bayer plant and 
those from other sources in die Jqion). The Comm•ionm also considered lhat the DEP had not adequately 
~ the present lewl of vsious pollutants in Botany Bay. The Department had suggestr.d that large quantities 

of pesticide were med on lands around Bocany Bay (particularly on golf courses). Some of these pesticides were 
Pf'Cllnncd to md up in the Bay's waters and the DEP sugge,tfd that ~ was no evidence of advme environmental 
effecu. However, dae ac no data on the actual levels of these substances in various habiws in Botany Bay and the 
Commisaonas suggest that in 1hc absence of such information it is impossibl~ to conclude that the lddilional 
inputs from die Bay« plant (even if these could be accwately-ptedicted) will not lake the concentrations in lhe 
environment above a dlre.fflold level at which advase effects would occur. If models of the kind develq>ed by DEP 
.-e to be used in risk mscssment. then it is essential that background levels of pollutants arc known before the 
inclemenlll effect of new inputs is comidcRd. (The evidence of possibly excessive use of pesticides on MCl'Cllional 
areas clearly requires further investigation.) . 

All parties to the Inquiry were agrt.ed a to the importance of the Botany Bay wetlands and the need to 
prevent environmentally harmful contamination. The proponent, and the DEP, argued that on the best available daca 
the evideoc.e indicated that there would be no significant environmental impacts. The Commissioners agn:ed with a 
number of parties to the Inquiry that the best was not good enough - the evidence did not allow any condusions to 
be drawn. Particular aumtion was drawn to the absence of toxicological daaa specific to the organisms in Botany 
Bay and of information on the behaviour of various pollutants in die marine environments. The Commissioners 
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also indicl&ed that toxic chemi<:a1 spillages into Botany Bay &om accidents on the only road into the Pminsula were 
a di.1tinct possibility and dial no means bad been identified to adequarely mitigate the damage caused by such spills. 

In the absence of relevant data, the~ for acceptability advanced by the Commissioncn could not be met, 

and accordingly the Commissioners n,commeoded rejection of the proposal. 
The clear statrment of lhe appropriate test f01 proposals desmvea wider circulation. Will the test be applied 

oonsisraldy in future cases - not only by other Commissioners but also by die DEP and die Minisler? If the 1Nt is 
accepted, lhen it establ~ lhe nabft of the evidence required in EISa. If it is not consistmdy applied. then neida 

iml)OOeots nor oppooenb ex developments will know what grol.Wld rules are to apply in any panicular cae. 
1be ablence m daaa identified by the c.ommissioncn would apply to most deveJopmeot pt(4l()IIJI. In fact, 

the availability of dlla in.Botany Bay ii-probably better than for many other sites. The Bay bu been mbject to 

numrrous saudies avrs the Jut two dccadea and at least 1he imentmy of maj(r orpoisma Gd eovimnmenlal features 

is re.uonab~y comp)ctc - for most sues da'C would be little prior infmmllioo as 10 the species potmdally at risk. 
Who should be responable for filling 1bc gaps in pracnt knowledge? Cearly the proponent hu 111 

obligation, through the EIS process. to supply 10111C of die infonnalion. However, to obtain moch of die data, for 

example on chronic effects of pollutants, requires long term studies. The public might allo be suspicious of the 

reliability of toxicological dala pvvided by chemical companies and would require the reassmance provided by 

agencies ~ved u being indcpcadent by vinuc f1 public funding. 
Propouls to~ potentially polluting indusbics will not be n:micted to one Staz. To avoid wureful 

duplation 9f wll dfolt. Chae needs 10 be eilbcr llrOng a>-q,rnlioD and co-mdinalion between SIIIID 

Govemmenl a,encie, « agRmlellt by die Starr.s that the necessary SIUdies be carried out by die CommoowJlla -
either III emting qency, such as CSIRO, or a new body. Although the need for improw:d toxicologicaJ dala. 
releVIDt to die ADSlralian environment, 11&1 been ftlCOpmed for some lime dlere bas been little indicllion of lily 

sen&e « urgency in n:spoNling co du need from eida Stale ar Federal Govemmenls. -
The evidence pe,cnled a tbo Bayer Inquiry bigblW,U die need ID monilOI' cbc COll00'll'llioa of 

~ in lbe enmnnent. 1be number of substances which could be measured ii alnady large and ..UJy 

growiq. Oma a finite budpt. w111t should be memured? UnfOltUDltely, we lend to be willc iP bindlilbt ~ apart 

from a few substences known 10 be biablY toxic and persistent in die environment, most meuuremenu are only 

made after' IOIDe CYent points the finger to a "new' polential poblem. 
Tbe Inquiry provided Ill oppol1UDity 10 pin imilb1 into the process~ list lae.u,neel Clearly'­

rmcnt is• aaeonal compment of the llleafflellt of development propo11Js. lmpoved moclellina ~. 
IUCb u lime pionocmt by die DEP, ~ the pmcilioa of die awsmeat hat the Commiaionen quite fiabdy 
empbesilCld die- Cllelltial tubjec&ivity wbicb mlllf. be involved in the finll analysia. Tbe 0-miaioaen' comments 
should ICIYC • a Wlllling lO dies teduced by die depo" of models BIii' ignoring Che fimdlmenlll 1lct of . 
infonnatioa about proceas and effecu. . 

. A fiadD dlUe. mlled., the risk analysis. revaled a marted dicboeomy .of. approech between lhe DEP and . 

die Commillionen. However, lbe iaue in this Cale weal fir beyond tbe rechnicalida of lbe bamd lludy. The 

DEP risk ••eament anphasia die nccc1 ro ~ spills and 10 develop CODtainmeot and dean-up~ 
How\Mr, die DEP MIi of die view lbat lhc.nccd far dccaiJed buard and~ lbldies (HAZ0P) could be 
addreaed by making diem - MQClitino of comat - abe actual lllldiel tlking place after Ibo deveJopnencbad J,eea 
approved. Eueatially the Commissionm (and lbereCore, udlectly, the public) were being IOld "Doa't you worry .. 

about that• and hem& encomqed to lip a blank cheque. h ii common b such a pactic:e to be pq,oaecl duriDg die 
planoing pmceu - various conditioDI are imposed oo die cement - IJW'.dng dlOlc condidou can substeorieDy 
change the popoal but roo late for public euminalion of the comequencea. In this cue. the Commissioners were 

not prcpual to JO aJona with lhe DEPs' proposition • 'The Comatisswners or~ of tit, win, that evideltc~ IIUUt 

Uklblim with urtailuy tltal total COIIIIIUUnffll is feasible "1 ,neau of practical and~ ,neons wllicla an not 

prolubitiwl, colllJ, auo dtal o{orceabililJ COIi be auwd tlrro,qla ~Ill IIIPfflU()II ONl tnOlfitorillg. Thu 

is"" u.. """goes to tM g,Ollliag of COll#ltt, """llllku a co,fidelll 4/fin,tadve IIIUWU is~. it is IIOI. 

appr~ to~ t/te 111111ter for raobltiolt 1-r'. . 
If the Commiaioocn' mad at tho Raya- Inquiry is wren as a precedent, Ila it bas imporcant implications 

for lbe .areaament of fu1u1e development popoals. 

WASTE DISPOSAL 
.Bayer pqosed to include in &heir plant a naD capicity high trmperalUre incinerator for b dilpoaJ of 

ltlffle WW products. This c:omponmt C. dM; jlopoal ....... extcnsiw dita1aioo ll tbe Inquiry IDd mmlcd a 

strildn& diffeience in approach between two govanmem qeociea. 1bc DEP mppodtd lhe concept of die incinerator 
in prdaence to shipment of .the mataial owneu for disposal. The Slalie Pollution Control Com,nission (SPCC) 
which would have been the nplatory IUthority should die incinerator have been COllllrUcted. was not in mour. 
Pfflding the ·C0118b:1.1Ctioa of a DMiooal Incinerator facility' die SPCC would pefer companiel to continue sbippin& 
wasre ovm. The SPCC wu way co.ia:mcd • the prospect of a prolifmltion of small incinentort which would 
be difficult to JIICWIU8r. In addition, such incineralors would be likely ., be operated only intenniuendy whicll could 

cause opcndonal poblans and red...S efficimcy. 
The Kmnell Action Committee - the Je1eHn, opponent of die proposal - lqlled tb1t neitber" die DEP ar the 

SPCC had made a tboroa&b 8llelllllent of die incinaalor popa1II · die Commiaionen were clearly indined ro 
agree. In addition, the Kumell Action Committee poinled out that the DBPI' appaoach WU limDa to tbll in retpeet 

of the HAZOP study (dilCUWd above). In their evidence they •g Sled dial:· 
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•11 appean tbll Ibis Commissioo ii beina invited -, approve an untested i.ndustria1 procea which is incaplble m evaluatioo on die faith of the DEPs' usuances that sooner or later that evaluation may be fortbcoming•. 
Thia bigbligla a prob~ of prc:1CDting ugwnent.1 about leCbnically complex proposals in a public forum. Tbt-& is a taldesy (undN•INlable but ~Jc) of "'experts• (be Ibey proponems. contultants, or emp1oy1-;cs of gow:nunmt apocia) to hide behind lhcir aperlilc and. 1'lllhcr dum auanpdng to JaOlv~ public coacems, to adopt a "Falber knows belt. app«IICh - since they me the expr.ns they must be right 1114 ~ is being done in die publicinleRIIL 
After COlllidaing the evidence. the Canrnillioaen lhoupt the condilioM p-opoeed for die incincnb wae iqncti.cable md woa1d net hr. capable of llrict enforcanem and that die popoaal W IOO hazardous from a community 1111d ecoJogjcal llaDdpoint. . • 
In rejeclina lbe cancq,l of flclory bued incinemtan. die Commiaionen aerved w, emplwwe yet apia the failure cl an pemmen11 in Ambalia to llddn:a die qaeltioa clperistmt bamdous wutea. Such compounds a s:c1111t111-. a:Jt 14Plba1il while~ 1NevaicMe over lbe siling and fonn of my facility. 

THE PLANNING PROCESS 
The Ba,-lnquiay bloqht inlo focus a number cl features of die plannina procea in New South Wales. Wbile • ~•• udlele may be unique to the s--. • aenerat-- are probably similar anywhere in Aullralia. PIM•ma and~--on 1be xamen i.;ma1a haYe been a l0lll'ce of comroversy for many yars. v-aniftiolJsna mqailiel (bmally consdlutDd 111d"" lroc illler-depananeotal committees) have lddreSted piecanea1 various -.,ects ~~and 1lnd w wilbout leaemng public disquiet. 1be one raempt in recent years to look at the Pm.._Ja • a wide, a 0.-nrssion cl Inquiry under Commiaiomn Simpson and O'Connell in 1982., was lbonocl by lbc Government befcn it ia,;bccl a conclasioa. Despue dlis. die Commissiooen did rdeaea report in wllicb Ibey arpecl 1piwt the iDduslrial me IJODinp p1opoee11 for parts of tbe Peninaula. In dae Bayer Inquiry. die Commissioners-. a Dlll'Ow view of die scope of their~ While a am~~ IIDnwianscm~ die widt.r dlllel ,,;lplaonina f:or die wbolePmmmJa, t.be views exlftlled in dlese --••0111, ahhoup noted. wen not a mainr rmsidmlion in 1hc Commissionen' ...nnrl. · Nevenbelea the 0 .. -- ---v- --...- • -CW•fflPlrneal MK mowd 1D draw auention to what they saw .. IIIOllllliea in die pictenl paaan cl zonings. The OJmmi•pion,n' aeport allO poiDl's ID die difficuldea of• re1a11 propn11J1 sucb as that from Bayer in ialdon. TheQnm•1riann waeof Ibo view lhll dac w inadrqulle information about the bebllviourof Wl'DII p,11.ee■a iD 1k ••inn,,111. ne poaibilay of. illletactionl between various pollu111111 w railed in evidence.­apart fmm tbe lack of knowledp about chemical IWlioos, the pob1em WU in bowing wbal ochct pollutants ·might be amduced iem lbe Bay. As odler mes in the area me mnec1 for buardous mdUSll'y, dlcR ii a-pMential for a • pollutart adbiJ ,r,idl compb popertiea.. UnfO'tUDltdy, if each develq,menl JXopoaal ii dealt with independendy. am we be 11n dlll aD die polP°bJe intalClions will be comidered? 
n.Commiasners a11o l'lilecl concern tblt poaible fu&ure expwmon u die Bays plant. if IIJl1ftMd. would be; tlMvJPiaee to me a The ===on fJOm Bayerw for a fonnatllioD ~ ao manufw:tule was to bo mol-1. Howewa, dMR w tbe pom • • of mw,fw:u.,e rl toxic cbemiclla on die site in die fulme. 1be DEP _._,din nidence IO die Comm~ lblt their lilt,....,.... study would ndo ou.t .,,.., IUlil.g ~ 

• 
In ¥iew of dlil. even lboa&I' lbc development applicllion w onJy for the fonnuJation plant, die Commillicrm ot.orved dllt .. ,,. wi,rlona of ewirOIUIWl&lal/y ~ Sta,e l of tlw Bayer pro;«,. UI uolatio11, is~- FwdtoMON, It woulll •~If o"'111M ku avirowllllllly """"f,1,1 q,ecu of dw a.,,_,'• opaa&,,,, iA., dw fen,,,llotlol&, ltOl lltlllWl/a&IIW, of tlw toxic cltaticals, wn colllideml., as ,o· ft,dlilak • illilial aJll#ltt lO W dw 8 tllfll opaaly ldUI a I« ut tlw door". • , Tbeeatablilllmeaulbeappopiale tpllill tnd tempOnl framework fm planning cOIIIIOl is a maaer fer GovemNDt; • leat in New Soadl Wales Iba is no indication of any movancnt away from die prclellt ad lloc 

4)ploach. ._ __ _.._._.._ ~h•- • ~ • ..,...,_ • -...a.-• .a--~_... Even if'~~ was DO IDOYC to lllallUla,,,l,IIIMI .. --.-1ft ..--· m respoa,e ID u ... ~ ~---... CNlllpl in die range of prodDCII wouJd be very libly. The aaessmeacs of poeendaJ IOXicity and emronmcnla1 hazard were baed on the initial production ettimllCI Ind podllct mix. Olanges in eidler fac10r could invalidllc lbese useaments. Once appoval had been~ tbae would be DO existing mccbanism to demand~ of the plant's operation during its life time (although new flciliaa would be subject to development conbOI). Tbe DEf proposed to addlal this problem by seeking a condition on approval which would n:quire the Miniller's COIIICllt to chanaea in the output and product mix. Bayer sarongty objected to this condition. -1bc faikR 10 adopt a long term perspective in planning was nowhere more apparent than in the provi9on of road access u, the Kumdl Ponimula. Tllere is onJy one !Old onto the Peninsula• Caplain Coot Drive. 'Ibis road has 10 t:sry the hea~ induslrial uaffic galel1&ed by die 1111d eJltnlCUOn and pettOchemical indmlries. local ll'lff'IC to the Kumell -townlhip and increaing nmnben of IOUrisls visiting the Kumell historic site~ It has long been recognised lhat dUI road is subltandard. 1be road nms close to the BOllny Bay wedands. and the possibility ,of accidenll on the road I.sin& to contamination of dle wedands was a major issue at the Inquiry. The.DEP in its sugratcd conditions of conaent plopoeell that Bayer~-~ impro~IS to imp-ove containment. ~.argued that any ·such requiremmt would destroy the economac VJ&bibty of the proJeCL In any cue. die CoaunissiOnerl' found· that the roadwom propo,ed by the DEP were unlikely to be effective in containment and that if contamination r1 the waraways occunecl'there were no pnctical methods d dean-up. 
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P'CSCnt ~:W dlough the Bay« plant will not go ahead. the wedands are still at risk from accidcnll involving the 
construction of r .. ~c. There appears to be no intention by the Government to give high priority so the re­
llllikel to -.1 .• ~WUI! Coot Drive. The upgrading wort currently being carried out on Captain Coot Dril'e is 

Y •~ lhc nsb 10 Wceney and Quilny Bays. 
Ca tain ~ e~ent (unlikely • it might be) of a major industrial accidmt at lhe existing petrochemical complex. 
mJte for ~vc would be the only access f<X" emergency semces entering the Peninsula IS well • the only 
. e~';18b0n. It seems remamble that the indur.arial complex bu been allowed to exJ)¥d without any 
mvcsameat m unpnn,,d 101d acca -e~ more remarbbly. not wilhsaanding the outcome of 1he Bayer Inquiry, 
there ~ _be a substantial increase in industty on the Peninsula wi&hout any planning for 111 additional IOld or even 
substantial unprovemc. of the existing ICCCSS. 

. While the coocept of developers contributing to infra IUUCturc ~tions appr.anequitable, in tbil 
~c the worts plq,med by the DEP would have been largely cosmetic and the need for k>tal re-construction 
whacb must ~ a Government initiative_ was being ignored. 
""-----~le the Inquiry cmcentlalcd on 1111tra1 specific to the Bayer applicalion, the much wider issue for 
uuYQ'IIIIJall is lhc suing of any lm.adom industry. 

At the Baya- Inquiry no one seriously qumdoncd the need for the poducls the pin would have supplied. 
For the forestable futaR ~ ii libly to be dependent on a wide range ol pesdcides md animal btalda 
~ucts (although lhc problems with pesticide contamination of beef highlight the need to minimile the u,e of 
pmiSICnt chemicals in die envimunait). Society also expects the products of a wide nmae of odler polelllially 
hazardous industrial )JIOCCSStA IO be available. 

The iitin& of hazardous industry is libly to be always con~. In one sen,c, the DEP's support for 
the Bayer proposal w a continuation of nearly two centuries of official policy which has replded the sbcns of 
Botany Bay • 1he appropriate location for noxious indusary. In the past. the main issncl addreaed in planning fer 
dle9e industries have been mated 10 public safety and c:onvcnience. More n,cently, the need IO p'OICCt die 
environment has been pven equal prominence. At the Daya Inquiry, die Commissioncn found that proleClion of 
the environmelt could not be gwnnteed and this led fO their recommendation that die applicadon be tt.fUled. 

Opponm&s of dae Bayer Proposal argued that abcmau~ sites had not beer' adequlldy invadpted - die 
Commissioners agm,d with this. The question ariw u to whether industty lhould be ming poaible siael. die 
suitability of which ii Ila •scsscd on an ad ltt>c buis or whcdlr.r Oovemment will. after detailed invatiprion. of 
the Jocal enviromnent. deaignare catain areas u being sire, for buardous indus1ry. Oovcmmeilt 9declion d silt& is 
likely 10 be seen II p>lilically risky - the NIMBY syndrome (Not In My Backyarcl) is libly IO be~ even 
if the cbolCD an:al are weJl away from existing bousina. No Government, however secure ill ~, ii likely 
deliberatdy IO court disfaVCU'. 

The poblems now experienced with many existing factmies ~fleet the failure of die plaming process. 
Many once oolttd lira are now mnouadcd by suburbia. c:reatina demands f« relocation to a new (but probably 
only aanpcnrily) rano1e locllioft. (As demoastrared by tbc sprQd of Sycmey's 80Udan subarbl around Lucas 
ffei&hll.) If on bmadous indullrial _. n esllblisbed, lhal b nccasity to rmtrol the planning IRUld the sites 
must be ~ a a loo& tam commibneDL 

In New Sooth Waka while planning on a regional ale i.1 embodied in RtCiona1 Environmental Plans 
these moldy 1lkc a vecy broad brush approach, poviding a flamewort in which individual pop,saJs can be 
consideffll. This ii aa inappropiale basis for insalUting 1bc fcnnd planning for hmrmul mltCI')'. The necessity 
to cansick2' the needs ol. induslry at a Stare level and die R101Re1 oeceaary co conduct adequate 11J1Dia1 mp,aible 
sires would appear to indica1e that planning for buardous industry be carried om by 1he Stale Gowmment rather than 
beina left to Local Govemmeat. 

The.extent IO which planning should be ccmalised or be de,olved bas kq been debeeed and • bllanc',! in 
approach Im cbanpd fiequendy. AJ C. u bmrdous industry is concemed dlCIC is a vmy Sllol,g C&IC for cenlrll 
control, even if such concrol is at variance with prevailing plannina pbilolopby. 

In die KumelJ Peninsula it is not simply I qucsdon of deciding whether plllticula indOlbies CID be 
developed wilb acceptable levels of mvironmental impact but ol. wheda any indlllll'y ii appr0IKiate. KumeD ii a 
site ol. peat btritage signifrm. The lunar laldscape of the sand excraction areas and 1he insence of the oil re&ne,y 
come as a surprise to overseas and intast.are visilols to the historic site. While the oil refinery and mociated 
induslries must be accepced u &/ail occompli many would suggest that restor11ion of the mmt.d lRM and no fiD1bei' 
c:xplDIM)B of the industrial na should be die goal of planning for the Peninsula. 1be journey along Captain Coot 
Dri-ve may. neverthelcss, be a valuable experience for tourills, providing IS~ doe., a pndipn fu- European abule of 
die AutUalian environmau. 

COMMISSIONS OF INQUIRY VS COURTS OF LAW • 
Commissions of Inquiry in New South Wales are not Courts of Law - despite the extensiwe inwlvemau of 

• lawym in die procc,cdinp. The Bayer Inquiry provided a fonun for an extt.lllivc deblle of many matters. The 
Commissioners allowed evidence which canvaaed possibilides and poinleel out the lack of iaeYlllt dala. In their 
findings thc Commissioners toot the view that the evidence wu insuffacient to..,. the ~virmmenlll imPICt or 
the proposal and btt.ause of die value of the wedands it was not prudent to recommend a do\'elopment which might 
result in dama,e. 
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Iflhesneevidence had been ~~•a,urlandoflaw ~~.=::~ ~.~';: 
possible. Evidence rl doubcs and uncataimies- ifs. buts ma,..,_. 
light. . . lflClld subwt of deba1e (hqely • a result of the 

The llelllDeDt of e:Jtpert testimony an coun is ~ . . Y -,:- could be criticised, I would suggest 
tbamberlain e111e}. While many aspects of the Comnus.1!on ~ Inq~ •~ -r.-hJe to a more legalistic that u a means of ll)p'lising complex and contmtious saentific evadence, it as.,----

ipJI\JildLJn the closing 11ages rl cbe Inquiry, the legal repaienWives of the proponent ~ ~ personal 
anacb on ane of dlOl6 pesenting submissions apjnst them includin& the ~tative of lbe ~Jet)'. ~ such 
••b bad been made in a formal court situation. even if they were subsequently disal~ by ~ Judge~ they may 
Mil ha~ influeac:ecl I jury. In the Inquiry, before Commissionen with considaable e:Kpenence an ISSCSSlng 
-=chnkal evidence,, Ibey c1eady carried liule weight. 

OVERVIEW .. 
If the argumenu put forwsd by the Commiuioncrs in rejecting the Bayer proposal are accepted, lhcn no 

similar poject sboJlcl be approved anywhele in Australia. 1be Commissioners ~lisbed that thae were inadequate 
data ID aaea such propw)s and dial even widt dala, exisdng assessment poceclure., might be ~Wife. ~ 
from the M"mi_..1 llltement dial be would have accepted the ~mendation there has be.en conspacuous _silence on 
die iSIUt.S railed. Will die New South Wales and other aovemment apply the Commiuioners' test of acceptability? . 
Wbalstepa are Go~ and industty taking to lddreas the lack of dala on toxicology and behaviour of 
coataminants in the Australian environment? Given die short time frame of political concern, can any planning 
sysaem which, in, dtm>cracy, mmt be n,apmsible to lhe political process. adequatdy addreu ~ need for 
comi91ency owr a long lime period? 

The more cynical obleners might suggest that the timing of the Minister's rejeclion of the proposal was 
politically expedient, allowing the Go~t to demonsuate ils concern for the environment and local 
communities 011 lbe eve of two im1)9111nt by-electioos. Nevertheless, the Conunissionm' analysis of the evidence 
was such dial it would ha-ve been difficuh for any politician to reject lheir advice. 

To 1blt etteDt, 1be omcome of the Inquiry can be aeeo.. as the Minister has suggested, as a victory for the 
environn~ ~ procedures in New Soudl Wales. Nevtltheless, it was a very unusual ~uiry in that the 
public imm:ll poops oppOled 10 lhe poject wae well orpniR.d. had secured strong lepl support and were·beclct4 
up by a wea1lh of. expert k:Stimony from sciffltists wboae crech'bility could not be li&htly dismissed. The scientists 
appeain& fm the oppnsitioo provided a level of expert input exceeding that available from NSW government 
agencies. At IDOll inquiries. public pardcipalion is either limited, or. because of lack of exptzience. the evidence 
from public poap1 • poorl) paented and organised. At the Bayer Inquiry. the government agency widl prime 
iapoasibilitJ fm plllmina and •smn>eAt. the DEP, supported the poponenL In view of this, one must wonder 
wbelber' in odler iaquiries, faced with a poponent suppxted by Government and little organised~ evidence, . 
CommilSKl'M"ft would be able to find such strong an,unds for recommending rejection. [One« the most important 
questions to be asked in the aftamath of the Inquiry is whelher die Commissioners' criticisms of the DEP case will 
influence die Depmtmmt'1 approach in fubR assessments?] 

TIie Bayer lnqlmy demonslraled what can be acldCYt.d with substantial te.10mte1 (in terms of technical 
~ JnPl('ecl to qe apiNt the proponent)• such resources can rardy'be marshaDed. How many pqiusa]s are 
iecrmmended rm ll'PO'll limply became 11X& q,posec1 c1o not ha~ ace.ea to apprcpriarc infonnadon? • 

• And what of Kmndl? 1be Bayer site, IOd other attU, are still 7.oned 4(C4). The Commissioners in their 
repmt obmved 1hat 1beir findings did not rule out other forms of industrial devdopment on 1he site. A year Iara', 
another major induslria1 dcvclopmeia Im hem proposed and a further Commission of Inquiry has bet.ft instituted. 
How many more f.l)ilOdes will we aee of that bag running soap open "Planning (?) for the Kumell Peninsula"? 
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