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SUMMARY

The report of the Commission of Inquiry into the Bayer proposal is analysed. The implications of several
of the Commissioners’ findings are discussed in detail.
A number of general issues regarding planning for industrial sites are also discussed in the light of the

current procedures.

INTRODUCTION

'I'heKm‘nellPenins;ﬂahaslongbeennfocusofaﬂmﬁonofdwCoastandelandsSociety. Over the
year_S.theSocietyandimpredecmor(AustralianLinaalSociuy-NSWdivision)haveconductedanumhuof
;l:d_lcsl;msurveysinmeamuandwehnvepresemdevidmceatamlmberoflnquiﬁesommingplmnhginthc

ninsula.
Dcspiwthemofamjorpeumhmtkdmnphxmmlxgemdcvwdwdwemmﬁmof
fom)drynndcnnsmx:timsmdsunwmsﬁﬂexmivcmofmnlvegctaﬁonofhighcmservaﬁmvalue. At the
eastern end of the Peninsula there is a large expanse of heathland. Along the Botany Bay shoreline are mangrove and
saltmarsh areas - the largest extent of these communities in the Sydney region. In embayments amongst the
mmm(QxﬁhayaMmeBays)mmdewamofBounyBaymgrmﬁnﬂmﬁm The conservation
sxgniﬁumceoflhiswetlmdcomplexhasbeenmognjsedbybothSmaMFedmlGovermnmtundmuchofuw
wetland area is included in the Towra Point Namre Reserve and the recently declared Aquatic Reserve.

The Peninsula is of great cultural heritage significance 1o European Australia. It is at Kurnell that Captain
Cook's expedition first set foot on the Continent. The collection of plants made at Kurnell by Sir Joseph Banks and
Daniel Solander marked the start of the scientific study of the Australian flora - the species collected two centuries
ago still survive in the area.

Inl-'eh'nayl986,BayuAusmthdbdgedndevdopmmupplkaﬁonwim5thndShheComcilfor
apmposaltomablishatmeﬂaphmfmlhcfomuhﬁonmdpackagingohmgeofchmhlpoﬁcts.

Given the natural and cultural values of the area, it might at first sight seem strange that such a
development could be contemplated. Nevertheless, the land concerned is zoned 4(C4) - Industrial Special, a zoning
which wmldpmnitindnsu'iessuchasmapropomwBayu. In view of the zoning, the proponent would have
reason 10 anticipate that the application would be successful. In fact, the Bayer site is only part of a much larger area
with the same zoning.

mavebpmamﬁmﬁm,Mismompmyingmhmmnlinpmtmunwt(EIS).mphwdm
public exhibition. Although the development application was made to the Shire Council the proposal was subject
10 a direction (under Section 101 of the Environmental Planning and Assessment Act) that it be referred to the
Minister for Planning and Environment (Mr. Carr) for his direction.

The proposal was highly controvessial and the public exhibition attracted a large number of submissions
opposing development. In view of this public interest, the Minister did not make an immediate determination but
direcwdﬂmaCommisximoﬂnqnirybehdd.appoindngasCommissimmMr.JdmWoodwudandDr.Alan

Gilpin.

g Themqm'xysatmvsiwsoccasimsbetweenwlySeplembamdmidNomnbulm. Over three hundred
parties registered for the Inquiry, the overwhelming majority were opposed to the development. The submissions
fromsome;nniwwereveryammiveandinvolvedevidemefranal-genumberofwchnimlexpms. The Coast
and Wetlands Society was an active participant in the Inquiry. Although the submissions from the Society drew
uponuwexpaﬁseofanumberofmmbm.thcmainmptmibilityforprepuingmdmtingmbmiaﬁonslay
with the then President, Dr. Trevor Ward, and the Secretary Mr. Peter Clarke.

The procedures for inquiries on environmental matters allow for primary submissions to be followed by a

mundofaddminmplydmingwhichpoinmraiwdinprimrysubmissionateconsidaed. During the process, it
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empted the report of the Commissioners to the Minister in which they recommended that the &W?Pm':ﬂh;‘im )
application be rejected. While the Commissioners' recommendations are of an advisory nature, an & h'lsh
not bound to accept them, in this instance Mr Carr indicated that he concurred with the report (a response tosz -
he was attacked in the editorial of the Sydney Moming Herald on 26 January as onc who "‘Sheswl’“’gd g
environment from every risk, irrespective of cost” - an attitude rather different from that normally expressed on
environmental matters by that newspaper). ) .

WhileBayerinwiﬂxdrawingtheproposalsuggwwdﬂmd!ecostofmeeungﬂleDE’mqmems was
excessive, the Commissioners were doubtful that the conditions could have been met - "The Commissioners are not
confident the stringent controls proposed are capable of practical applicaion and strict enforcement on the Bayer
site,...". 3

The Commissioners' report is a detailed analysis of the major issues and raises a number of important
matters which deserve wider debate.

THE Tgls: ?F ACCEPTABILITY the
of the fundamental questions to be asked before a development application is determined is where
onus of proof of environmental impact resides and what is an acceptable standard of proof.

For any development, the proponent will claim that either the environmental impact is negligible, or, if
mel_ongummupacuspedicmblcdmumitis”aoceptablc“mdmedisadvanmgesofthepmjectmfar
W"Y“ﬁ‘:ﬂ_nm (normally assessed in economic terms). Opponents of a development will claim that
:nn:erme acceptable” impacts are "unacceptable” or the proponent has failed to consider the possibility of other

In many cases, opponents can only raise the possibility that a particular effect may occur. Scenarios in
which the effect will be demonstrated can be constructed but there are no data which allow the assessment of the
probability of the event. In these circumstances, it is easy for the proponents to scom the opposition's case as being
without substance while pointing w their own assurances of little impact. (Even if probabilities could be attibuted
with some certainty, the question of what level of risk is acceptable would engender considerable debate.)

i In this instance the Commissioners were clearly aware of the problem and stated that the test applied to the
mdeneeptmtedslm.lldhesmhmatforapwovaltobemmd-'Thuvidenccmmtcstablish. with a high degree
of confidence and certainty, that adverse environmental impact on the humanity at Kurnell and the natural ecosystem
and the species of that system are effectively non-credible”. During the proceedings the Commissioners specified
that the onus of proof (of no credible impact) rested with the proponent.

The Commissioners concluded that “the Bayer project does not meet this test".

IDENTIFI(;ATION AND ASSESSMENT OF RISKS

During the Inquiry the DEP supported the case for the granting of approval (subject w0 a set of conditions).
The Department carried out a detailed risk analysis of the project and concluded on the basis of the results that for the
natural environment the risk of "catastrophic effects” on any ecosystem or species was so low as to be effectively
non-credible.

The DEP has pioneered the development of risk assessment for potentially hazardous industry in Australia
and the Commissioners acknowledged the value of this work., However, the Commissioners had concerns that the
methodology was inappropriate for assessment of the risks from discharges of low levels of toxic chemicals (the
report also pointed out that the phrase "catastrophic effects” was not defined by the DEP). The Commissioners also
pointed to the dangers of being Inlled into a sense of false security by the sophistication of the risk assessment
model - "the results of hazard analysis and risk assessment are estimates which depend on data fed into the compuser
and values attached to data. There are elements of subjectivity in the assessment’s conclusions”. :

. In this instance there were few data available on the toxicity of possible contaminants to the biota o
Botany Bay, on interactions between pollutants and sediment and the possibility of synergistic interactions between
pollutants (not only between those introduced by the Bayer plant but between chemicals from the Bayer plant and
those from other sources in the region). The Commissioners also considered that the DEP had not adequately
considered the present level of various pollutants in Botany Bay. The Department had suggested that large quantities
of pesticide were used on lands around Botany Bay (particularly on golf courses). Some of these pesticides were
presumed to end up in the Bay's waters and the DEP suggested that there was no evidence of adverse environmental
effects. However, there are no data on the actual levels of these substances in various habitats in Botany Bay and the
Commissioners suggest that in the absence of such information it is impossible to conclude that the additional
inputs from the Bayer plant (even if these could be accurately predicted) will not take the concentrations in the
environment above a threshold level at which adverse effects would occur. If models of the kind developed by DEP
are to be used in risk assessment, then it is essential that background levels of pollutants are known before the
incremental effect of new inputs is considered. (The evidence of possibly excessive use of pesticides on recreational
areas clearly requires further investigation.) :

All parties to the Inquiry were agreed as to the importance of the Botany Bay wetlands and the need to
prevent environmentally harmful contamination. The proponent, and the DEP, argued that on the best available data
the evidence indicated that there would be no significant environmental impacts. The Commissioners agreed with a
number of parties 10 the Inquiry that the best was not good enough - the evidence did not allow any conclusions to
be drawn. Particular attention was drawn to the absence of toxicological data specific to the organisms in Botany
Bay and of information on the behaviour of various pollutants in the marine environments. The Commissioners
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alsomdicuedunthicclmﬁcalspillagesimoBotanyBayﬁomaccidemsonﬂneaﬂymadinmthc?eninsulayere
adistinctpossibilityanddm:aomemshadbeenidenﬁﬁedtoadequamly mitigate the damage caused by such spills.

In the absence of relevant data, the test for acceptability advanced by the Commissioners could not be met,
mdaceadinglymecomisimmmmdedmjecﬁonofu:epmposﬂ.

mcharsmemeuofdwappmpﬁﬂelstforpmponlsdesavuwidachmhﬁm Will the test be applied
consismuyinfunnecases-notmﬂybyod:erCommissiambutalsobyduDEPandﬂaniﬂu’! If the test is
accepted, then it establishes the nature of the evidence required in EISs. If it is not consistently applied, then neither
proponents nor of developments will know what ground rules are to apply in any particular case.

mabsuneddauidmﬁﬁedbyﬂwConmissimmwwldapplymmoadevebpmemm:. In fact,
thcavailnbilityofdnninBo!ananyis-pmhblybemnhmformmy other sites. The Bay has been subject to
nunmmsmdiesovenheImmdeudesmdnkastheinvenmofmajuorgmﬁsmsuﬂenvimumnlfenmm
ismamblycomplew-l‘ormosl.sitcsdmwmﬂdbeﬁtﬂepﬁainfamaﬁmasmmespeciespomﬁauyurisk.

Who should be responsible for filling the gaps in present knowledge? Clearly the proponent has an
obligation, through the EIS process, to supply some of the information. However, to obtain much of the data, for
example on chronic effects of pollutants, requires long term studies. The public mighulsobesuspicipus of the
mﬁabﬂhydwﬂmbghlmmﬁmdbydmﬁcﬂmiumdmequmemvﬂedby
agencies perceived as being independent by virtue of public funding. .

Pmposﬂsmenﬂ»lkhpomﬁaﬂypoﬂuﬁnghdnsnieswﬂlmtbemwdmmSm To avoid wasteful
m;ﬂiuﬁunofnowcheﬁmmuenwdsmbeduumwmmcomms”
mmmmmamwtbymSmmuwmsumidmtbyﬂwComwﬂm-
cither an existing agency, such as CSIRO, or a new body. Ammghmemedtmimpmvcdmxicologiwam.
relevant to the Australian environment, has been recognised for some time there has been little indication of any
sense of urgency in responding to this need from cither State or Federal Governments. ,

Mevmmemwdutbnwlmmnighﬁghudwmdmmﬁndwmnﬁmof N
contaminants in the environment. The number of substances which could be measured is already large and sicadily
growing. Given a finite budget, what should be measured? Unfortunately, we tend to be wise in hindsight - apart
ﬁmafewmhmmhnwmheﬁgmmicmdpuﬁmmmemvmnmumwmmmm:emly
made afier some event points the finger to a “new’ potential problem.

The Inquiry provided an opportunity 1o gain insight into the process of risk assessment. Clearly risk
assessment is an essential component of the assessment of development proposals. Improved modelling techniques,
such as those pioneered by the DEP, improve the precision of the assessment bat the Commissioners quite rightly
emphasised the cssential subjectivity which must be involved in the final analysis. The Commissioners’ comments
MmsamhgbmmwdwdwofmnmmMngdwfmﬂmMMof- ;

A further issue, related to the risk analysis, revealed a marked dichotomy of approach between the DEP and
the Commissioners. However, the issue in this case went far beyond the technicalities of the hazard study. The
DEP risk assessment emphasised the need to prevent spills and to develop containment and clean-up
However, the DEP was of the view that the need for detailed hazard and operability studies (HAZOFP) could be
Mwmmm.mmdm-mmmmmmumm_mm
approved. Essentially the Commissioners (and therefore, indirectly, the public) were being told "Don't you worry -
about that” and being encouraged 1o sign a blank cheque. It is common for such a practice to be proposed during the
phmingpm-vﬁmaadiﬁaunﬁnpmedmmecm-mwﬁngmuecuuiﬁmmm&m
change the proposal but too late for public examination of the consequences. In this case, the Commissioners were
notprepuedtogonlongwithﬂteDEmeposiﬁon-'TheComnﬁssiomsareoftheviewthmmHeucemm
establish with certainty that total containment is feasible by means of practical and reasonable means which are not
prohibitively costly, also that enforceability can be assumed through independent supervison and monitoring. This
i:ani.rmtlm;'mlorhegrmahgofcmm.audunk::acaﬁdcmdimativemrisavaﬂablz.itismt
appropriate to leave the matter for resolution later”. .

If the Commissioners’ stand at the Bayer Inquiry is taken as a precedent, then it has important implications
for the treatment of future development proposals.

WASTE DISPOSAL

Bayer proposed to include in their plant a small capacity high temperature incinerator for the disposal of
some waste products. This componeat of the proposal generated extensive discussion at the Inquiry and revealed a
striking difference in approach between two government agencies. The DEP supported the concept of the incinerator
in preference to shipment of the material overseas for disposal. The State Pollution Control Commission (SPCC)
which would have been the regulatory authority should the incinerator have been constructed., was not in favour.
Pending the construction of a national incinerator facility, the SPCC would prefer companies o continue shipping
waste overseas. The SPCC was very concerned at the prospect of a proliferation of small incinerators which would
be difficult to monitor. In addition, such incinerators would be likely 10 be operated only intermittently which could
cause operational problems and reduced efficiency.

The Kumell Action Committee - the leading opponent of the proposal - argued that neither the DEP or the
SPCC had made a thorough assessment of the incinerator proposal - the Commissioners were clearly inclined to
agree. In addition, the Kurnell Action Committee pointed out that the DEPs’ approach was similar to that in respect
of the HAZOP study (discussed above). In their evidence they suggested that:-
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'nmmnisCmissimisbdngmviwdwapprovemunwmdmdusumlpocm which is
incapable of evaluation on the faith of the DEPs' assurances that sooner or later that evaluation may be
forthcoming”, . f

This highlights a problem of presenting arguments about technically complex proposals in a public forum.
Mhnmy(mdumdaucbmmmbk)of'expem'(beﬂwymamu.mulnnls.a‘unployeuof
govunmtogmdu)whidebehindﬂlcirexpuﬁscmd,nmerlhmanunpﬁngwmlvembﬁcemcm,toadopta
T$MM'M-sineed\eymmeexpmsthcymustbeﬁghundevayﬁngisbeingmmme
pul mterest.

i mdwonldnubempd)hofsuictmﬁmeunatmdﬂmmepmpoulmmhumbmﬁmnl
hmmmwummmmmmmmnmwmm
mmagnmummwmmmdmmmm Such compounds are
umﬂmmmwﬂepmmumvﬁcummmmtmofmyfciﬁq.

THE PLANNING PROCESS

ﬂwn.ayuhquhyhmmimfmambudfuumofﬁwplmmminNewS«thales.
mmmﬂmmumwmsm@mmmmlymmmmmm

Cmmﬁmm‘mtahm»mmﬁndeWsmhuﬂmmmyuhinhﬁ&L
mcmﬁmmdmmmmmemaﬁthmmwam
llntants in o

pollutant cocktsil with complex properties. Unfortunatel , if each development proposal is dealt with independently,
can we be sure that all the possible interactions will be i ?

mmmmndmmmﬁmnmﬂmdme&ycphuifm
would be inappropriate to the site. qummﬁmmwfalfomnhﬁmplmmmuﬁcmww
be involved. However, there was the possibili of manufacture of toxic chemicals on the site in the future. The
mwum»mmmmdm*wmmmmmmg
operations.

hvkwdmh.mﬁmhﬂedevehpmutqplhﬁmmadyfmmtmuhﬁonphngm
Commissioners obscrved that “the wisdom of environmentally assessing Stage 1 of the Bayer project, in isolation,
is questionable. Fm.kwkwthkknmﬁmmnwbhﬂqﬁdmpemoﬂk
company's operation, i.e., the formulation, not manufacture, of the toxic chemicals, were considered so as to
Jacilitate an initial consent to use the site and openly gain a toe in the door”. »

: mmﬁmammmmmmwfammmmm

Gommt;aleua‘mNewSothalumaeismindicnﬁonofmymunmuwayﬁomthepruemadhoc
approach.

vaifmuewmnmcwmmfxmhg,chmgampmductbninmpomwmdunmdmd
changes in the range of products would be very likely. The assessments of potential toxicity and environmental
hazard were based on the initial production estimates and product mix. Changes in either factor could invalidate these
assessments. Onwwovﬂhadbemmmmmwmddbemexisﬁngmlmiunwdemmmmam
plant's operation during its life time (although new facilities would be subject to development control). The DEP
:Ioposedtoadcheuthispmuanbyseekingacondiﬁonmap;mvalwhichwmﬂdleqmnwmﬁuu’smtb
changes in the output and product mix. Bayer strongly objected to this condition. .

mﬁihnwadoptalongmnpuspecﬁvchlphnningmmwhemmmappuuummmuwpmmof
road access o the Kumell Peninsula, There is only one road onto the Peninsula - Captain Cook Drive. This road
MwmmMWMWMWMMaWNMMMMMww
the Kurnell township and increasing numbers of tourists visiting the Kurnell historic site. It has long been
recognised that this road is substandard. ﬂwmndnmsclosemuwnomymywedm&,andmepm‘bﬂityof
accidemsonthemldleadingtoconlamimtionoflhewedmdswasamajorissmnﬂnmquiry. The DEP inits
mwmofmtmdmmﬂmmmmmsmimmwmmn Bayerargwd
that any such requirement would destroy the economic viabihtyoflheprojec_t. lnan_y case.d;eCmnfnmow:s .
found that the roadworks proposed by the DEP were unlikely to be effective in containment and that if contamination
of the waterways occurred there were no practical methods of clean-up.
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Even though the Bayer plant will not ill at ri idents involvi

. v g0 ahead, the wetlands are still at risk from accidents involving the
cop - °ns°'m“ cﬂdusmal traffic. There appears to be no intention by the Government to give high pricrity 1o the re-

: on of Captain Cook Drive. The upgrading work currently being carried out on Captain Cook Drive is
unlikely to reduce the risks to Weency and Quibray Bays.
. . In the event (unlikely as it might be) of a major industrial accident at the existing petrochemical complex,
mpwforcookD"_WCWuldbeﬂwmlyaccessfmunaxawymvimenwﬁngmemsulauweuaslheonly
route tor evacuation. It seems remarkable that the industrial complex has been allowed to expand without any
:::;eestmmlmunprovedmldaccess-evcnnmmm‘kably.notwiﬂxﬂandhgﬂ»oﬂmnofﬂlemyulnquim

OOt_lld.bclmbs(Inﬁalinuuseinindnstrymdn?enﬁmhwilmmmyplmningfmanaddiﬁanlmdmwen

Substantial improvement of the existing access.
' While the concept of developers contributing to infra structure coastructions appears equitable, in this
instance the works proposed by the DEP would have been largely cosmetic and the need for total re-construction,
which must be a Government initiative, was being ignored.

While the Inquiry concentrated on matters specific to the Bayer application, the much wider issue for

is the siting of any hazardous industry.

At the Bayer Inquiry no one seriously questioned the need for the products the plant would have supplied.
For the foreseeable future agriculture is likely to be dependent on a wide range of pesticides and animal health
FOQUCTS(lll-hoqghﬂtcpmble.mswid:pesﬁcidecontamhnﬁonofbeefhighlightdwneedtominimiaemewof
persistent chemicals in the environment). Society also expects the products of a wide range of other potentially
hazmdmlsuﬂqspallmmmbeavaﬂable.

The siting of hazardous industry is likely to be always controversial. In onc sense, the DEP's support for
the Bayer proposal was a continuation of nearly two centuries of official policy which has regarded the shores of
Botany Bay as the appropriate location for noxious industry. In the past, the main issues addressed in planning for
these industries have been related to public safety and convenience. Maore recently, the need to protect the
environment has been given equal prominence. At the Bayer Inquiry, the Commissioners found that protection of
the environment could not be guaranteed and this led to their recommendation that the application be refused.

Opponents of the Bayer Proposal argued that alternative sites had not been adequately investigated - the
Commissioners agreed with this. The question arises as to whether industry should be seeking possible sites, the
suitability of which is then assessed on an ad hoc basis or whether Government will, after detailed investigation of
the local environment, designate certain areas as being sites for hazardous industry. Government selection of sites is
likely to be seen as politically risky - the NIMBY syndrome (Not In My Backyard) is likely to be demonstrated cven
if the chosen arcas arc well away from existing housing. No Government, however secure its majority, is likely
deliberately to court disfavour. -

The problems now experienced with many existing factories reflect the failure of the planning process.
Many once isolated sites are now surrounded by suburbia, creating demands for relocation t0 a new (but probably
only temporarily) remote location. (As demonstrated by the spread of Sydney's southern suburbs around Lucas
Heights.) If new hazardous industrial areas are established, then the necessity to control the planning around the sites
must be accepted as a long term commitment.

In New South Wales while planning on a regional scale is embodied in Regional Environmental Plans
‘ dwmnlyukcnvayhudhuﬂnmud.wﬁhgnﬁmw«khwhkhhdivﬂuﬂmkmu
considered. This is an inappropriate basis for instituting the forward planning for hazardous industry. The necessity
to consider the needs of industry at a State level and the resources necessary to conduct adequate appraisal of possible
sites would appear to indicate that planning for hazardous industry be carried out by the State Goverament rather than
being left to Local Government.

The exient to which planning should be centralised or be devolved has long been debated and the balance in

has changed frequently. As far as hazardous industry is concemed there is a very strong case for central
control, even if such control is at variance with prevailing planning philosophy.

In the Kumnell Peninsula it is not simply a question of deciding whether particular industries can be
developed with acceptable levels of environmental impact but of whether any industry is appropriate. Kurnell isa
site of great heritage significance. The lunar landscape of the sand extraction areas and the presence of the oil refinesy
come as a surprise to overseas and interstate visitors to the historic site. While the oil refinery and associated
industries must be accepted as a fait accompli many would suggest that restoration of the mined areas and no further
upmsimoflheindusﬂialmslwuldbedwgoﬂofphnningfmﬂw?eninsuh. The journey along Captain Cook
Drivemay.nwuﬂwm,beavﬂmbuupeﬁmoeformuﬁm.pmvidingasitdowapuadimfaEumpwahueot‘
the Australian environment.

COMMISSIONS OF INQUIRY VS COURTS OF LAW

Commissions of Inquiry in New South Wales are not Courts of Law - despite the extensive involvement of
'lawyers in the proceedings. The Bayer Inquiry provided a forum for an extensive debate of many matiers. The
Commissioners allowed evidence which canvassed possibilities and pointed out the lack of relevant data. In their
ﬁndingstheCommissionmlooklheviewdmmeevidencewasinsuﬂ'wienttommeenvirmmenm impact of
xhepmpomlandhecauseofthovnlmofﬂwwedmdsitmnotpmdemwmanmendadevebpmentwhwhmigm
result in damage.
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tendered ' ould have been
evidence in a court of law I doubt that such an outcome wou
Nm.l%mdmm%m-ﬁ&mwmyw—wﬂdmwmpaintedmavaypw

e The treatment of expert testimony in court is currently mbj:_act of debate (largely a's"':‘d.ullt :fo l:l:l ool
Gmmbedainm).WhilcmnynspectsofdnComuﬁssidnoflnqn_nrysysgetpcouldhemm 5 'sﬁcgg
that as a means of appraising complex and contentious scientific evidence, it is preferable (0 a more lcgali

‘ closing stages of the Inquiry, the legal represe; nuﬁvesofﬂneproponmtla_nndnedstrmgpc:soml
Moznsz‘neofmwmﬁngmunkﬁmaﬁmmincludingtlwrepres;ntanveofthe&_)cxety. If such
attacks had been made in a formal court situation, even if they were subsequently disallowed by the judge, they may
well have influenced & jury. In the Inquiry, before Commissioners with considerable experience in asscssing
technical evidence, they clearly carried little weight.

OVERVIEW -

If the arguments put forward by the Commissioners in rejecting the Bayer proposal are accepted, then no
similar project should be approved anywhere in Australia. The Commissioncrs established that there were inadequate
data 1o assess such proposals and that even with data, existing assessment procedures might be inadequate. Apart
from the Minister's statement that he would have accepted the recommendation there has been conspicuous silence on

the issues raised. Will the New South Wales and other government apply the Commissioners' test of acceptability?

'What steps are Government and industry taking to address the lack of data on toxicology and behaviour of ]
contaminants in the Australian environment? Given the short time frame of political concern, can any planning
system which, in a democracy, must be responsible to the political process, adequately address the need for
consistency over a long time period?

The more cynical observers might suggest that the timing of the Minister’s rejection of the proposal was
politically expedient, allowing the Government to demonstrate its concem for the environment and local
communities on the eve of two important by-elections. Nevertheless, the Commissioners’ analysis of the evidence
was such that it would have been difficult for any politician to reject their advice.

To that extent, the outcome of the Inquiry can be seen, as the Minister has suggested, as a victory for the
environmental assessment procedures in New South Wales. Nevertheless, it was a very unusual Inquiry in that the
public interest groups opposed to the project were well organised, had secured strong legal support and were backed
up by a wealth of expert testimony from scientists whose credibility could not be lightly dismissed. The scientists
appearing for the opposition provided a level of expert input exceeding that available from NSW government
agencies. At most inquiries, public participation is either limited, or, because of lack of experience, the evidence
from public groups is poorly presented and organised. At the Bayer Inquiry, the government agency with prime
responsibility for planning and assessment, the DEP, supported the proponent. In view of this, onc must wonder
whether in other inquiries, faced with a proponent supported by Government and little organised counter evidence,
Commissioners would be able to find such strong grounds for recommending rejection. [One of the most important
questions to be asked in the aftermath of the Inquiry is whether the Commissioners' criticisms of the DEP case will
influence the Department’s approach in future assessments?]

The Bayer Inquiry demonstrated what can be achieved with substantial resources (in terms of technical
experts prepared to argue against the proponent) - such resources can rarcly be marshalled, How many proposals are
recommended for approval simply because those opposed do not have access to appropriate information?

" And what of Kumnell? The Bayer site, and other areas, are still zoned 4(C4). The Commissioners in their
report observed that their findings did not rule out other forms of industrial development on the site. A year later,
another major industrial development has been proposed and a further Commission of Inquiry has been instituted.
~ How many more episodes will we see of that long running soap opera "Planning (?) for the Kurnell Peninsula"?
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