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3. Statutory context 
This chapter reviews the legislation and environmental planning instruments that are relevant to the environmental 
assessment and approval of the Inland Rail Illabo to Stockinbingal project (the proposal). The permissibility and 
planning approval pathway is summarised, and other planning instruments and legislation relevant to the 
assessment and approval of the proposal are considered. This chapter is supported by Appendix B: Statutory 
compliance (Appendix B). 

3.1 Overview of the planning approval pathway 
The proposal is declared to be State Significant Infrastructure (SSI) and would be assessed under Division 5.2 
of the Environmental Planning and Assessment Act 1979 (EP&A Act). In summary: 

 under State Environmental Planning Policy (Transport and Infrastructure) 2021 (Transport and Infrastructure 
SEPP), the proposal is classified as ‘development for the purpose of a railway or rail infrastructure facilities may 
be carried out by or on behalf of a public authority’. ARTC is defined as a public authority for these purposes 
through the effect of Schedule 1(1) of the Environmental Planning and Assessment Regulation 2021 
(EP&A Regulation), so the proposal may be carried out without development consent under the EP&A Act 

 where development is permissible without consent, it can be declared to be SSI by a SEPP, usually State 
Environmental Planning Policy (Planning Systems) 2021 (Planning Systems SEPP) 

 relevantly, section 5.12 of the EP&A Act provides for development to be declared SSI through a Ministerial Order 
or through a SEPP, in this case the Planning Systems SEPP. The Planning Systems SEPP provides for the 
proposal to be declared SSI: 

 where development is for the purpose of rail infrastructure, ARTC is carrying out the proposal and the 
capital investment value is greater than $50 million (Schedule 3, Clause 3 of the Planning Systems SEPP). 

Accordingly, the proposal would be SSI under section 5.12 of the EP&A Act and Schedule 3, Clause 3 of the 
Planning and Systems SEPP and is subject to approval by the NSW Minister for Planning.  

In addition, the Minister declared the proposal to be Critical State Significant Infrastructure (CSSI) under 
section 5.13 of the EP&A Act by Order made on 3 March 2021 (see section 3.2.3). 

The sections below provide more detail on the EP&A Act and its operation in respect of the proposal. 

3.2 Environmental Planning and Assessment Act 1979 (NSW) 
The EP&A Act and EP&A Regulation establish a framework for the assessment and approval of developments in 
NSW. They include provisions to ensure that the potential environmental impacts of a development are considered 
in the decision-making process, prior to proceeding to construction. They also provide for the making of 
environmental planning instruments, including SEPPs and local environmental plans (LEPs), which determine the 
permissibility and approval pathway for development proposals and form a part of the environmental assessment 
process (see section 3.3).  

The key requirements of the EP&A Act in relation to the approval and assessment of the proposal are described in 
section 3.2.1 to 3.2.5 below.  

If any proposed design variations are not consistent with the future conditions of approval, appropriate modifications 
to the project approval would be sought in accordance with the requirements of the EP&A Act (refer to Chapter 27: 
Approach to environmental mitigation and management.  
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3.2.1 Objects of the EP&A Act 
The objects of the EP&A Act (section 1.3) establish the statutory framework within which the justification of the 
proposal can be considered. Table 3-1 outlines how the proposal is consistent with those objects of particular 
relevance to the proposal. 

TABLE 3-1: OBJECTS OF THE EP&A ACT OF RELEVANCE TO THE PROPOSAL 

EP&A Act objective Comment 
To promote the social and economic 
welfare of the community and a better 
environment by the proper management, 
development and conservation of the 
state’s natural and other resources 

The proposal has been designed to avoid impacts on the environment 
and to minimise the need for land acquisition, as well as impacts on 
existing infrastructure and local communities. The proposal has been 
designed to conserve the state’s natural and other resources. During 
construction and operation of the proposal, opportunities would be taken 
to reduce material use and maximise the use of materials with low 
embodied environmental impact, where practical (refer to Chapter 21: 
Waste and Chapter 23: Sustainability). 

To facilitate ecologically sustainable 
development by integrating relevant 
economic, environmental and social 
considerations in decision-making about 
environmental planning and assessment 

Sustainability is an important consideration for the proposal (refer to 
Chapter 23: Sustainability). The proposal will be guided by the Inland 
Rail Sustainability Strategy (ARTC, 2020c) and Environment and 
Sustainability Policy (ARTC, 2021a), which outline sustainability 
objectives, targets and commitments for the proposal, and encompass 
economic, environmental and social considerations. A Sustainability 
Management Plan would also be prepared. Further details on 
addressing the principles of ecologically sustainable development are 
also provided in Chapter 28: Justification of the proposal. 

To promote the orderly and economic use 
and development of land 

Inland Rail is needed to improve the efficiency of freight moving 
between Melbourne and Brisbane. This is expected to increase the 
competitiveness of rail transport relative to road transport. 
In addition, Inland Rail would encourage growth and investment in 
regional areas along the route, through improved freight connections. 
Without additional investment in rail infrastructure capacity (such as 
Inland Rail), the repercussions of ever-increasing levels of traffic 
congestion will be felt at state and national levels. 
The proposal has been designed to minimise impacts to the surrounding 
natural and built environments, and to minimise disruption to existing 
development patterns. 

To protect the environment, including the 
conservation of threatened and other 
species of native animals and plants, 
ecological communities and their habitats 

The approach to design development has included a focus on avoiding 
and/or minimising the potential for impacts during all key phases of the 
proposal. Direct impacts on biodiversity (terrestrial and aquatic) have 
been largely avoided and/or minimised through design by shifting the 
alignment or by reducing the disturbance footprint to avoid areas of 
important biodiversity and/or maintain connectivity between moderate to 
high quality vegetation (refer to Chapter 6: Alternatives and proposal 
options).  
The proposal’s impacts on terrestrial and aquatic ecology have been 
assessed in detail and measures to avoid, mitigate and offset potential 
impacts on native animals and plants have been developed (refer to 
Chapter 10: Biodiversity). 

To promote the sustainable management 
of built and cultural heritage (including 
Aboriginal cultural heritage) 

The design development of the proposal has included a focus on 
avoiding or minimising potential Aboriginal and non-Aboriginal heritage 
impacts. This has included shifting the alignment or reducing the 
disturbance footprint to avoid potential direct impacts to areas of 
Aboriginal archaeological sensitivity (refer to Chapter 6: Alternatives and 
proposal options).  
Impacts on heritage items would be minimised during construction and 
works would be carried out in accordance with relevant mitigation and 
management strategies where impacts are unavoidable (refer to 
Chapter 15: Cultural heritage). 

To promote good design and amenity of 
the built environment 

Landscape character and visual amenity impacts from the proposal 
would be managed in accordance with the landscape and rehabilitation 
strategy and through the Construction Environmental Management Plan, 
which specifies measures to reduce visual and lighting impacts to 
surrounding receivers (refer to Chapter 19: Landscape and visual 
impacts). Visual, community and property impacts were considered as 
part of the design development, as provided in Chapter 6: Alternatives 
and proposal options. 
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EP&A Act objective Comment 
To provide increased opportunity for 
community participation in environmental 
planning and assessment 

An objective of community and stakeholder engagement for the 
proposal is to provide information about the planning approvals process 
and encourage community participation. The proposal team has 
developed the ARTC Inland Rail Communications and Engagement 
Strategy to proactively engage with local communities, key stakeholders 
and government agencies during and following exhibition of this EIS 
(refer to Chapter 4: Engagement). 

3.2.2 Division 5.2 of the Environmental Planning and Assessment Act 
Division 5.2, Part 5 of the EP&A Act establishes an assessment and approval regime for SSI. Division 5.2 applies 
to development that is declared to be SSI. 

Under section 5.12(3), development cannot be SSI unless it is of a kind that may be carried out without 
development consent under Part 4 of the EP&A Act and comprises: 

a) infrastructure, or 

b) other development that (but for this Part and within the meaning of Part 5) would be an activity for which 
the proponent is also the determining authority and would, in the opinion of the proponent, require an 
environmental impact statement to be obtained under Part 5. 

As indicated in section 3.1, the proposal satisfies these requirements. 

Under section 5.14 of the EP&A Act, the approval of the Minister is required for SSI before it can be carried out. 
In accordance with section 5.15 (Application for approval of SSI): 

‘(1) The proponent may apply for the approval of the Planning Minister under this Part to carry out State 
significant infrastructure; 

(2) The application is to: 

(a) describe the infrastructure, and 
(b) contain any other matter required by the Secretary; 

(3) The application is to be lodged with the Secretary.’ 

Under Division 5.2 of the EP&A Act, the planning and approvals process includes the following key steps: 

1. submission of a SSI application with the supporting document to the Secretary of the Department of Planning 
and Environment (DPE) under section 5.15 of the EP&A Act, to seek the Secretary’s Environmental 
Assessment Requirements (SEARs) 

2. preparation and submission of an EIS under section 5.16(2) of the EP&A Act, addressing the requirements 
of the EP&A Act and EP&A Regulation and the matters outlined in the SEARs 

3. public exhibition of the EIS for a minimum of 28 days 

4. preparation of either a Response to Submissions report (RtS) (if no material changes to the proposal are 
proposed post-exhibition) or a Submissions and Preferred Infrastructure Report (SPIR) (if material changes 
to the proposal are proposed post-exhibition), and submission of the report to the DPE 

5. assessment of the application and EIS by the DPE and preparation of the Secretary’s environmental 
assessment report (section 5.18 of the EP&A Act) 

6. determination of the application by the Minister. The Minister may refuse the proposal or approve 
it with any modifications and conditions considered appropriate. 

Clause 192 of the EP&A Regulation requires that an application for approval of the Minister to carry out 
SSI must include: 

 details of any approval that would be required for the carrying out of the SSI but are not required because 
of section 5.23 of the EP&A Act (see section 3.4.1) 

 details of any authorisations that must be given under section 5.24 of the EP&A Act if the application 
is approved (see section 3.4.2) 

 a statement as to the basis on which the proposed infrastructure is SSI, including, if relevant, the 
capital investment value of the proposed infrastructure. 
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3.2.3 Critical State Significant Infrastructure 
In accordance with section 5.13 of the EP&A Act, SSI may also be declared to be CSSI if it is of a category that, 
in the opinion of the Minister, is essential for the state for economic, environmental or social reasons. The Minister 
declared by Order made on 3 March 2021 that the proposal is CSSI. The terms of the declaration are set out in 
Schedule 5 clause 7 of the Planning Systems SEPP. 

As CSSI, the proposal is permissible without consent under clause 2.15(a) of the Planning Systems SEPP. It would 
remain subject to assessment and approval under Division 5.2 of the EP&A Act. 

3.2.4 Landowners’ consent and notification requirements 
Clause 181(5) of the EP&A Regulation provides that consent of individual landowners would not be required 
to make the SSI application because the proposal: 

 is by a proponent that is a public authority 

 is for linear transport infrastructure. 

As the application for the proposal is for linear transport infrastructure, the consent of individual landowners would 
not be required to make the application; however, the proponent must give notice of the application to landowners 
no later than 14 days prior to the publication of the EIS or by way of newspaper advertisement at least 14 days prior 
to the publication of the EIS.  

3.2.5 Environmental Planning and Assessment Regulation 2021 
Clauses 190 and 192 the EP&A Regulation set out requirements for the form and content of an EIS. These 
requirements are included in Table B.4 of Appendix B. 

3.3 NSW environmental planning instruments 
Section 5.22(2)(a) of the EP&A Act provides that environmental planning instruments (such as SEPPs and LEPs) 
do not apply to, or in respect of, SSI except where ‘they apply to the declaration of infrastructure as SSI or as CSSI 
(and to the declaration of development that does not require consent)’. The SEPPs that are relevant are outlined 
in the following section. 

3.3.1 State Environmental Planning Policy (Transport and Infrastructure) 2021 
The Transport and Infrastructure SEPP aims to assist in the delivery of public infrastructure across the state through 
consistent planning and assessment regimes for public infrastructure. Clause 2.91(1) of the Transport and 
Infrastructure SEPP permits development on any land for ‘the purpose of a railway or rail infrastructure facilities may 
be carried out by or on behalf of a public authority without consent.’ 

As noted in section 3.1, ARTC is a ‘public authority’ under the EP&A Act for the purposes of these provisions 
of the Transport and Infrastructure SEPP. Accordingly, the proposal is permissible without consent. 

Typically, the provisions of the Transport and Infrastructure SEPP prevail over other environmental planning 
instruments, unless the work is located on land reserved under the National Parks and Wildlife Act 1974 (NPW Act) 
or is regulated State Environmental Planning Policy (Resilience and Hazards) 2021 (Resilience and Hazards 
SEPP). As the proposal is not located on land reserved under the NPW Act, nor under the Resilience and Hazards 
SEPP, these conditions do not apply, and the proposal is permissible without consent. 

3.3.2 State Environmental Planning Policy (Planning Systems) 2021 
Clause 2.15(a) of the Planning Systems SEPP provides that the development listed in Schedule 5 is permissible 
without consent and is declared SSI if not otherwise, declared as CSSI. 

As detailed in section 3.3.1, the Transport and Infrastructure SEPP provides that the proposal is permissible without 
consent. Schedule 5, Clause 7(1C) (of the Planning Systems SEPP identifies ‘Development for the purposes of the 
Illabo to Stockinbingal project being the construction of approximately 37 kilometres of new rail line between the 
existing rail line north-east of Illabo and the existing rail line west of Stockinbingal, in the Junee and Cootamundra–
Gundagai Regional local government areas’. Accordingly, the proposal is declared to be CSSI. 

3.3.3 Other environmental planning instruments 
Section 5.23 and 5.24 of the EP&A Act provides that, from a statutory perspective, environmental planning 
instruments (EPIs) do not apply to, or in respect of SSI, except where they apply to the declaration of infrastructure 
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as SSI; however, in accordance with the (then) Department of Planning, Infrastructure and Environment’s (DPIE) 
State Significant Infrastructure Guidelines – preparing an environmental impact statement (DPIE, 2021b) (now the 
Department of Planning and Environment), the technical provisions of EPIs, including identification of matters for 
assessment, require consideration. As such, the relevant EPIs, and how they have been considered in this EIS is 
outlined in Table B.3 of Appendix B: Statutory compliance. 

3.4 Other NSW legislative requirements 

3.4.1 Approvals not required 
The following approvals are not required for SSI for which planning approval has been granted (in accordance 
with section 5.23 of the EP&A Act): 

 a permit under section 201, 205 or 219 of the Fisheries Management Act 1994 (FM Act) 

 an approval under Part 4, or an excavation permit under section 139, of the Heritage Act 1977 (Heritage Act) 

 an Aboriginal heritage impact permit under section 90 of the NPW Act 

 a bushfire safety authority under section 100B of the Rural Fires Act 1997 

 a water use approval under section 89, a water management work approval under section 90, or an activity 
approval (other than an aquifer interference approval) under section 91 of the Water Management Act 2000 
(Water Management Act). 

Division 8 of Part 6 of the Heritage Act (relating to making heritage orders) does not apply to prevent or interfere 
with the carrying out of approved SSI. 

3.4.2 Approvals to be applied consistently 
The following approvals cannot be refused if necessary for the carrying out of SSI for which planning approval has 
been granted and must be consistent with the CSSI approval (in accordance with section 5.24 of the EP&A Act): 

 an environment protection licence under Chapter 3 of the Protection of the Environment Operations Act 1997 
(POEO Act) 

 consent under section 138 of the Roads Act 1993 (Roads Act). 

As the proposal is classified as CSSI, the following directions, orders or notices cannot be made or given so as to 
prevent or interfere with the carrying out of approved CSSI (in accordance with section 5.23(3) of the EP&A Act): 

 an interim protection order (within the meaning of the NPW Act) 

 an order under Division 1 (stop work orders) of Part 6A of the NPW Act or Division 7 (stop work orders) 
of Part 7A of the FM Act 

 a remediation direction under Division 3 (remediation directions) of Part 6A of the NPW Act 

 an order or direction under Part 11 (regulatory compliance mechanisms) of the Biodiversity Conservation 
Act 2016 (BC Act) 

 an environment protection notice under Chapter 4 of the POEO Act 

 an order under section 124 of the Local Government Act 1993. 

The approval requirements of these Acts as they relate to the proposal are summarised in the following sections. 

3.4.3 Consideration of requirements under other NSW Acts 
Other NSW environmental planning legislation that is directly relevant to the approval and assessment 
of the proposal is outlined in the following sections and expanded on in Table B.2 of Appendix B. 

3.4.3.1 Biodiversity Conservation Act 2016  
The BC Act aims to conserve biodiversity at a bioregional and state scale and lists a number of threatened 
species, populations and ecological communities to be considered in deciding whether the proposal is likely 
to have a significant impact on threatened biota, or their habitats. The BC Act provides for the assessment 
of impact on these listed matters and a scheme for offsetting impacts.  
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A Biodiversity Development Assessment Report (BDAR) has been prepared in accordance with section 7.9 
of the BC Act as part of the EIS. The report is in Technical Paper 1: Biodiversity Development Assessment 
Report and summarised in Chapter 10: Biodiversity. 

3.4.3.2 Contaminated Land Management Act 1997  
The Contaminated Land Management Act 1997 (CLM Act) outlines the circumstances in which notification 
of the Environment Protection Authority (EPA) is required in relation to the contamination of land and provides 
a scheme for the management of contaminated land, primarily through powers given to the EPA. 

Further consideration of the provisions and requirements of the CLM Act is in Chapter 20: Soils and contamination. 

3.4.3.3 Protection of the Environment Operations Act 1997 
The POEO Act establishes, among other things, the procedures for issuing licences for environmental protection 
on aspects such as waste, air, water and noise pollution control. Environment protection licences are generally 
required for scheduled activities or scheduled development work. 

The definitions of scheduled activities in Schedule 1 include: 

33 Railway activities—railway infrastructure construction 

1. This clause applies to railway activities—railway infrastructure construction, meaning: 

(a) the construction of railway infrastructure (including the widening or rerouting of existing railway 
infrastructure) and any related tunnels, earthworks and cuttings, 

(b) any extraction of materials necessary for that construction, 

(c) any on site processing (including crushing, grinding or separating) of any extracted materials 
or other materials used in that construction. 

33A Railway activities—railway infrastructure operations 

(1) This clause applies to railway activities—railway infrastructure operations, meaning the operation 
or the on-site repair, maintenance or replacement of existing railway infrastructure. 

(3) The activity to which this clause applies is declared to be a scheduled activity if it involves a continuous 
or connected length of track greater than 30 kilometres that is operated by the same person. 

The proposal meets the above definitions identified in Schedule 1 as railway activities—railway infrastructure 
construction and railway infrastructure operations and, therefore, an environment protection licence (EPL) would 
be obtained for construction and operation of the proposal.  

In relation to operation, ARTC currently holds a licence to carry out railway systems activities on other parts of the 
NSW rail network (licence number EPL3142). ARTC would be required to obtain a new licence for the operation 
of the proposal as it includes new rail through greenfield sites. Licensing requirements for the proposal would be 
confirmed in consultation with the NSW EPA. From August 2020, rollingstock operators on ARTC’s network in 
NSW will require an EPL issued by the NSW EPA. This change means that rollingstock operators’ 
environmental performance outcomes will be regulated by the NSW EPA.  

In accordance with section 5.24(1) of the EP&A Act, approvals that are potentially required for the proposal, 
including an EPL under Chapter 3 of the POEO Act, cannot be refused and must be granted on terms that 
are substantially consistent with the SSI approval.  

3.4.3.4 Waste Avoidance and Resource Recovery Act 2001  
The Waste Avoidance and Resource Recovery Act 2001 encourages the most efficient use of resources to reduce 
environmental harm. The Act provides for the development of a state-wide waste strategy and introduces a scheme 
to promote extended producer responsibility for the life cycle of a product. 

The provisions of this Act have been considered as part of the assessment of waste, energy and resources 
management in Chapter 21: Waste. 

3.4.3.5 Roads Act 1993 
Under Section 138, Part 9, Division 3 of the Roads Act 1993 (Roads Act) consent from the relevant road’s authority 
is required to impact, or carry out work on or over, a public road or to connect a road to a public road. Clause 5(1) 
of Schedule 2 of the Roads Act exempts public authorities from this requirement in relation to unclassified roads 
(unless they are Crown roads), but this exemption does not apply to ARTC. For classified roads, the roads authority 
must also obtain Transport for NSW's (TfNSW) concurrence under section 138. The proposal would involve works 
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to the Burley Griffin Way, which is a state road (Main Road 84), as part of the proposed road overbridge near 
Stockinbingal, as well as works to other local roads that intersect the proposal. Consent would be sought under 
section 138 from TfNSW for these works. As noted in section 3.4.2, approval under section 138 of this Act 
cannot be refused if it is necessary to carry out a SSI project and must be consistent with the SSI approval. 

3.4.3.6 Water Management Act 2000 and Water Act 1912 
The Water Management Act and Water Act 1912 (the Water Act) control the taking of water, the use of water, the 
construction of water storage and water transport works such as dams and weirs and the carrying out of activities in 
or near water sources in NSW. The provisions of the Water Management Act are being progressively implemented 
to replace the Water Act. Since 1 July 2004, the Water Act licensing and approvals system has been in effect in 
those areas of NSW covered by operational water sharing plans. 

The Water Management Act provides regimes for water access licences (WALs) and various works-related 
and use-related approvals. A WAL is required to ‘take’ water from a water source or a water management area 
(including overland flow), which is subject to a water sharing plan made under the Water Management Act (with 
some limited exceptions). The concept of taking water is very broad, and it would include dewatering activities 
associated with excavation. A WAL will authorise the taking of a volume of water, which is initially determined 
by the value of the entitlement in that WAL. Entitlements can be traded within an applicable catchment area. 
Usually, WALs with capacity to authorise the taking of water cannot be obtained by application, but must 
be sourced from an existing WAL holder in the water trading market for the relevant catchment 

Temporary dewatering and construction activities that interfere with aquifers are generally identified as aquifer 
interference activities in accordance with the Water Management Act and the NSW Aquifer Interference Policy 
(DPI, 2012). However, the aquifer interference approval provisions of the Water Management Act have not 
commenced, and licensing of these activities is often carried out under either Part 5 of the Water Act or 
other approval provisions in the Water Management Act. 

A licence under Part 5 of the Water Act will generally be required where there is no water sharing plan, and in 
some cases where there is a water sharing plan. The Water Management Act will generally apply where there 
is a water sharing plan. While the Water Act has some operation even where water sharing plans are in place 
(for example, where provisions requiring water supply work approvals have not been ‘switched on’), most 
areas in NSW are subject to the Water Management Act. 

Excavation would be undertaken as part of the proposal. Although groundwater may be intercepted, it is unlikely 
that any dewatering would exceed 3 megalitres of groundwater per year, meaning that licences or approvals 
under the water regulatory regimes may not be required. Extraction of groundwater is proposed as part of the 
requirements for water during construction, as described in Chapter 8: Proposal description—construction. Relevant 
licences and approvals would be sought, if required. In this regard, it is important to note that water management 
work approvals under sections 89, 90 and 91 of the Water Management Act are not required for SSI projects 
such as the proposal. 

3.4.3.7 Crown Land Management Act 2016  
The Crown Land Management Act 2016 (Crown Land Act) sets out how Crown land is to be managed. In relation 
to actions affecting Crown land: 

 all actions are to be consistent with the ‘principles of Crown land management’ 

 an assessment must be carried out prior to any dealings in Crown land (such as a lease) 

 specific use of Crown land generally needs to be authorised by a lease, licence or other permit. 

In summary, the principles of Crown land management are that, as appropriate: 

 environmental protection principles be observed 

 natural resources be conserved wherever possible 

 public use and enjoyment, and multiple use be encouraged 

 the land and its resources be sustained in perpetuity 

 the land be occupied, sold, or otherwise dealt with consistent with these principles. 

An authorisation under the Crown Land Act to allow occupation of Crown land must be obtained. The potential 
impacts of the proposal on land use, including Crown land, are considered in Chapter 19: Landscape and 
visual impacts. 
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3.4.3.8 Transport Administration Act 1988 
The Transport Administration Act 1988 (Transport Administration Act) provides for the administration and 
management of transport infrastructure and transport agencies in NSW. Under section 99B of the Transport 
Administration Act, a rail infrastructure owner may close any level crossing provided that, prior to closing the 
crossing, it notifies TfNSW and the local council, and receives Ministerial approval. 

TfNSW reviews all applications for level crossing closures before they are submitted to the Minister to ensure 
that the relevant issues have been considered, and adequate consultation has been undertaken. 

As described in Chapter 7: Proposal description—operation, the proposal includes changes to a number of level 
crossings. ARTC is undertaking, and would continue to undertake, necessary consultation to confirm the changes 
required. Approval for closures, if required, would be obtained in accordance with the requirements of the 
Transport Administration Act. 

3.5 Commonwealth requirements 

3.5.1 Environment Protection and Biodiversity Conservation Act 1999 
Under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act), proposed ‘actions’ that are 
likely to significantly impact on matters of national environmental significance or the environment on Commonwealth 
land, or that are being carried out by an Australian Government agency and are likely to significantly impact the 
environment, are ‘controlled actions’ and need the approval of the Australian Government Minister for the 
Environment under the EPBC Act. The EPBC Act requires a proponent that thinks that a proposed action is or may 
be a ‘controlled action’ to refer that action. If the Minister determines that a referred project is a ‘controlled action’ 
under the EPBC Act, the approval of the Minister would be required. 

As a result of the potential for impacts on protected matters, the proposal was referred to the (then) Australian 
Government Minister for the Environment in June 2018 (EPBC Referral No 2018/8233). On 6 August 2018, the 
(then) Australian Government Department of the Environment and Energy notified that the proposal is a controlled 
action, with the controlling provisions being ‘listed threatened species and communities’ (under section 18 & 18A of 
the EPBC Act).  

The EPBC Act provides various possible assessment pathways for a controlled action. However, the Australian 
Government and NSW Government have signed a bilateral agreement under the EPBC Act, which provides for the 
assessment of controlled actions by means of an accredited SSI assessment pathway under the EP&A Act instead 
of another EPBC Act pathway. As such, the proposal would be assessed under an Accredited Assessment under 
Part 5, Division 5.2 of the EP&A Act. 

Further information on potential biodiversity impacts, including the assessment of the potential impacts on 
EPBC Act listed threatened species and communities, is in Chapter 10: Biodiversity. 

3.5.2 Native Title Act 1993 
The Commonwealth Native Title Act 1993 provides the legislative framework that: 

 recognises and protects native title 

 establishes ways in which future dealings affecting native title may proceed, and to set standards for those 
dealings, including providing certain procedural rights for registered native title claimants and native title holders 
in relation to acts which affect native title 

 establishes the National Native Title Tribunal. 

The National Native Title Tribunal has a number of functions under the Act, including maintaining the Register 
of Native Title Claims, the National Native Title Register and the Register of Indigenous Land Use Agreements 
and mediating native title claims. The NSW Native Title Act 1994 was introduced to ensure that the laws of 
NSW are consistent with the Commonwealth Native Title Act 1993. 
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3.6 Summary of approval and notification requirements 
In summary: 

 the proposal is permissible without consent through the effect of the Transport and Infrastructure SEPP. The 
proposal is SSI, and it requires approval from the Minister for Planning under Division 5.2 of the EP&A Act 

 the proposal has been declared to be critical state significant infrastructure under section 5.13 of the 
EP&A Act and is permissible without consent under clause 2.15(a) of the Planning Systems SEPP 

 notice of the application for planning approval must be given in accordance with clause 181 
of the EP&A Regulation 

 an EPL under the POEO Act is required for the construction and operation of the proposal 

 approval to close level crossings may be required under section 99B of Transport Administration Act 

 a licence would be sought under the relevant water regulatory regime if required 

 the proposal is a controlled action under the EPBC Act and requires approval under the EPBC Act from 
the Australian Government Minister for the Environment, and the assessment for that request for approval will be 
carried out under Division 5.2 of the EP&A Act and the NSW–Australian Government bilateral agreement under 
the EPBC Act 

 consent under section 138 of the Roads Act to impact or carry out work on the Burley Griffin Way (state road) 
and a number of local roads where those roads are classified roads, concurrence from Transport for NSW 
would also be sought.  

3.7 Summary of the assessment process 

3.7.1 Environmental assessment requirements 
Under section 5.6(1) of EP&A Act, ‘When an application is made for the Minister’s approval for State significant 
infrastructure, the Secretary is to prepare environmental assessment requirements in respect of the infrastructure’. 
These identify the general requirements for the EIS, and the key issues to be assessed. The SEARs were originally 
issued on 19th September 2018 (application number SSI 18_9406), however these expired prior to completion of 
the EIS, and revised SEARs were issued on 30 April 2021 (ref. SSI-9406).  

The requirements outlined in the current SEARs, together with where they are addressed by this EIS, are provided 
in Appendix A. 

3.7.2 Public exhibition and submissions 
The EIS is required to be placed on public exhibition for a minimum of 28 days. During the exhibition period, 
submissions would be invited from relevant agencies and members of the public. DPE would provide ARTC with a 
copy of the submissions and request a response to the issues raised in a response to submissions report. Should 
ARTC modify the proposal in response to the issues raised by submissions, ARTC would also prepare an 
amendment report. If the Planning Secretary identifies that changes are needed to address issues raised during the 
exhibition period, then a preferred infrastructure report would be prepared, which would describe the scope of the 
revised proposal. The response to submissions and any amendment report/preferred infrastructure report would be 
made public.  

Further information on the proposed approach to consultation during the exhibition period is provided in Chapter 4: 
Engagement. 

3.7.3 Assessment and determination 
Following the exhibition period, DPE would, on behalf of the NSW Minister for Planning, review the EIS and the 
submissions report. Under section 5.18 of the EP&A Act, the Planning Secretary is required to prepare an 
assessment report which would be submitted to the NSW Minister for Planning to inform determination of the 
proposal. The Minister may refuse the proposal or approve it with any modifications and conditions considered 
appropriate. The Minister’s approval and the assessment report would be published on DPE’s Major Projects 
website following determination. Assessment and determination under the EPBC Act from the Australian 
Government Minister for the Environment would be advised separately. 

 


	Tables
	3. Statutory context
	3.1 Overview of the planning approval pathway
	3.2 Environmental Planning and Assessment Act 1979 (NSW)
	3.2.1 Objects of the EP&A Act
	3.2.2 Division 5.2 of the Environmental Planning and Assessment Act
	3.2.3 Critical State Significant Infrastructure
	3.2.4 Landowners’ consent and notification requirements
	3.2.5 Environmental Planning and Assessment Regulation 2021

	3.3 NSW environmental planning instruments
	3.3.1 State Environmental Planning Policy (Transport and Infrastructure) 2021
	3.3.2 State Environmental Planning Policy (Planning Systems) 2021
	3.3.3 Other environmental planning instruments

	3.4 Other NSW legislative requirements
	3.4.1 Approvals not required
	3.4.2 Approvals to be applied consistently
	3.4.3 Consideration of requirements under other NSW Acts
	3.4.3.1 Biodiversity Conservation Act 2016 
	3.4.3.2 Contaminated Land Management Act 1997 
	3.4.3.3 Protection of the Environment Operations Act 1997
	3.4.3.4 Waste Avoidance and Resource Recovery Act 2001 
	3.4.3.5 Roads Act 1993
	3.4.3.6 Water Management Act 2000 and Water Act 1912
	3.4.3.7 Crown Land Management Act 2016 
	3.4.3.8 Transport Administration Act 1988


	3.5 Commonwealth requirements
	3.5.1 Environment Protection and Biodiversity Conservation Act 1999
	3.5.2 Native Title Act 1993

	3.6 Summary of approval and notification requirements
	3.7 Summary of the assessment process
	3.7.1 Environmental assessment requirements
	3.7.2 Public exhibition and submissions
	3.7.3 Assessment and determination




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts false

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

    /Cambria

    /Cambria-Bold

    /Cambria-BoldItalic

    /Cambria-Italic

    /CambriaMath

    /DINOT

    /DINOT-Bold

    /DINOT-BoldItalic

    /DINOT-Italic

    /DINOT-Light

    /DINOT-LightItalic

    /DINOT-Medium

    /DINOT-MediumItalic

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



