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SECTION 1 - BASIS OF ASSESSMENT 
1.1  The Project 
 
The proposed development at 2-4 Burleigh Street and 20-24 Railway Parade, Burwood is a new 
innovative multi-storey mixed-use building comprising basement level car parking, commercial 
office levels, hotel levels and residential/affordable housing apartments. 

The Ecological and Sustainability Design Report is a comprehensive holistic review of the project’s 
design, identifying beneficial, easy-to-implement, and best practice initiatives that enhance the 
buildings ecological footprint. It evaluates the integration of energy-efficient systems, water 
conservation measures, and the use of sustainable materials, and highlights initiatives that 
enhance indoor environmental quality and promote the well-being of occupants. 

This report identifies strategies that are both environmentally friendly and practical, including the 
use of renewable energy sources, such as solar panels, and innovative waste management 
solutions.  

This report is required by the Environmental Planning and Assessment Regulation 2021 and it 
aligns with the NSW Net Zero Plan Stage 1:2020-2030.  It also responds to the requirements 
contained in the Secretary’s Environmental Assessment Requirements (SEARs) for Affordable 
Housing dated 5 February 2024, namely SEARs item 9: 

 Identify how ESD principles (as defined in Section 193 of the EP&A Regulation) are 
incorporated in the design and ongoing operation of the development – refer Section 2 

 Demonstrate how the development will meet or exceed the relevant industry recognised 
building sustainability and environmental performance standards – refer Section 3 

 Demonstrate how the development minimises greenhouse gas emissions (reflecting the 
Government’s goal of net zero emission by 2050) and consumption of energy, water 
(including water sensitive urban design) and material resources – refer Section 4 

This report serves as a pivotal guide in steering the design process towards a harmonious balance 
between ecological responsibility and pragmatic benefits, reflecting a strong commitment to 
creating a sustainable, healthy, and efficient built environment. 

 

 

SECTION 2 - ENVIRONMENTAL PLANNING AND ASSESSMENT REGULATION 2021 
PRINCIPLES 
 
The proposed development has endeavoured to incorporate the EPA regulation 2021 principles, 
as defined in clause 193, and the following points identify these principles and how they have been 
addressed in the overall project design and development. 
 
2.1 Precautionary Principle  
 
During the design and construction phase an Environmental Management Plan (EMP) will be 
developed and implemented. The EMP provides a systematic and methodical approach to 
environmentally friendly design and construction that responds to site specific environmental risks 
and hazards.  Risks of serious or irreversible damage of the local environment have not been 
identified. 
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2.2 Inter-Generational Equity Principle  
 
The development ensures the health, diversity and productivity of the environment are maintained 
or improved from the design and construction phases through to the ongoing operational phase of 
the development.  Energy consumption will be minimised through thermally efficient construction, 
energy efficient services, water efficient fixtures and fitting, use of rainwater capture and reuse, 
and separation of waste streams to minimise the amount of waste sent to landfill and maximise 
recycling of materials.  The ongoing nature of these initiatives leads to ongoing benefits for future 
generations. 
 
2.3 Conservation of Biological Diversity and Ecological Integrity Principle 
 
The development site is within an existing urban environment with limited capacity to impact 
Biodiversity and Ecological integrity.  The conservation of local species will be incorporated into the 
landscape planning and the EMP, and a climate risk assessment will assist with future proofing the 
development. 
 
2.4 Improved Valuation, Pricing, and Incentive Mechanisms Principle 
 
The projects assets and services take into consideration the whole of life costing of the building 
materials and services as well as the ongoing operation costs and resource usage.  Ongoing 
monitoring of energy and water usage as well as waste disposal will provide the best mechanisms 
to incentivise solutions and responses to environmental problems. 

 

 

SECTION 3 – BUILDING SUSTAINABILITY AND ENVIRONMENTAL PERFORMANCE  
 
The project has been designed in line with best practice sustainable building principles to improve 
environmental performance. 
 
The design team are aware of and have been involved with the development of the ESD, to ensure 
that every action and decision takes into consideration the sustainability and environmental 
performance of the development.  Consequently, the following ESD measures have been 
implemented. 
 

3.1  Indoor Environment Quality 
 
3.1.1  Thermal Comfort  

The building fabric and services have been designed to meet and exceed the NCC Section 
J and BASIX energy efficiency requirements, ensuring a year round fit-for-purpose thermal 
environment. This approach ensures optimal indoor conditions regardless of the season, 
thereby enhancing occupant comfort and significantly reducing energy consumption. 

 
3.1.2  Natural Ventilation  

All spaces will adhere to minimum fresh air requirements, promoting a healthy indoor 
environment. Residential apartments will feature balconies, offering occupants the option 
for additional natural ventilation. Combined with individual controls for the air conditioning 
this design prioritises both energy efficiency and occupant well-being. 
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3.1.3 Daylight  
Daylight will meet the stringent standards of the Apartment Design Guide (ADG), ensuring 
all apartments enjoy ample natural light and external views. Strategically placed windows 
maximise daylight penetration, reducing dependence on artificial lighting and contributing to 
significant energy savings. External views enhance the living environment, providing visual 
relief and a connection to the outside world, which can improve mood and productivity. 

 
3.1.4 Hazardous Materials and VOC 

The design incorporates low VOC materials throughout the fit-out, ensuring superior indoor 
air quality and mitigating health risks associated with volatile organic compounds. By 
prioritising low VOC materials, the design adheres to environmental standards while 
promoting a healthier indoor environment, reflecting the project’s commitment to creating a 
safe, comfortable and eco-friendly space. 

 
3.1.5 Acoustics 

The design includes a comprehensive assessment of potential acoustic issues from road 
noise, rail noise and vibration.  The building fabric design has been designed to address 
these issues, ensuring a quiet and comfortable environment for both occupants and 
visitors. 
 

3.2  Energy Efficiency 
 
3.2.1 Operating Energy 

A BMS system will be implemented to oversee the air conditioning systems and other 
significant energy systems, ensuring efficient operation and management of the operational 
energy use. 

 
3.2.2 Lighting 

Lighting power will be well within the limits specified in NCC Section J7 and BASIX. Motion 
sensors and daylight sensors will be utilised where appropriate to optimise energy 
efficiency.  And LED lighting will be used through out the development. 

 
3.2.3 Air Leakage 

The building fabric has been designed to meet industry standards and comply with the 
NCC 2022 requirements. 

 
3.2.4 Building Fabric  

The building fabric insulation will surpass the minimum NCC Section J and BASIX 
requirements, minimising heat transfer, improving thermal comfort and reducing the energy 
demand for heating and cooling. By exceeding regulatory standards, the building fabric 
contributes to lower operational costs and a reduced environmental footprint. 
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3.3  Water Efficiency 
 
3.3.1 Water Metering  

Water consumption will be metered and monitored to allow for detailed analysis and 
management.  Submetering will be installed for major usage items to facilitate targeted 
water conservation efforts. 
 

3.3.2 Landscaping irrigation 
The landscape design prioritises water efficiency while enhancing the aesthetic appeal and 
functionality of communal areas. The use of drought-tolerant native plants and advanced 
irrigation methods minimises water consumption. A rainwater tank will supply water for the 
irrigation system, ensuring a sustainable approach to landscape maintenance. 
 

3.3.3 Storm  water capture and use  
The design includes a stormwater retention tank to capture and store rainwater runoff, 
preventing local stormwater infrastructure overload and supporting non-potable purposes 
such as irrigation and landscape maintenance. The sustainable water management 
approach enhances the development’s resilience against climate-related risks.  
 

3.4  Building Materials 
 
3.4.1 Embodied Energy of Concrete and Steel  

Embodied energy considerations will be integrated in the final design phase, focusing on 
minimising the energy consumed during the production, transportation, and construction of 
building materials, particularly concrete and steel. The NABERS Embodied Emissions 
Materials Form (NSW SEPP) will be completed for this project.  
 

3.5  Transport 
 
3.5.1 Provide Bike Storage and showering facilities 

The design includes secure and convenient bike storage facilities, encouraging alternative 
transportation methods and support a healthy lifestyle for occupants and visitors.  

 
3.5.2 Public Transport 

The development is very well serviced by existing public transport arrangements, 
accommodating the residential and commercial population effectively. 

 
3.5.3 Electric Vehicle recharging stations 
 

In compliance with Section J of the National Construction Code (NCC) 2022, the 
development will feature electric vehicle charging stations in the basement carparks. This 
initiative supports sustainable transportation by providing convenient charging solutions for 
electric vehicle owners. 
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3.6  Waste Management 
 
3.6.1 Construction Waste Management 

A comprehensive Construction Waste Management Plan will be developed, detailing 
specific provisions to minimise waste generation and maximise recycling during 
construction. This plan will outline strategies for sorting, recycling, and responsible 
disposing of construction waste, ensuring compliance and effective implementation 
throughout the construction process. 
 

3.6.2 Operation Waste Management  
An Operation Waste Management Plan will detail strategies managing waste generated 
during building operations, including recycling, composting, and proper disposal of waste 
materials in accordance with local regulations.  
 

3.6.3 Storage areas for recycling and green waste 
The design includes ample areas for the separation and collection of recycling and green 
waste from the apartments and commercial spaces, promoting efficient waste management 
and environmental sustainability by facilitating the proper disposal and processing of 
recyclable and green waste materials." 

 
 
 

SECTION 4 - STATE ENVIRONMENTAL PLANNING POLICY 2022 

4.1 Embodied Emissions Material Form  
 
The NSW Government’s State Environmental Planning Policy (Sustainable Buildings SEPP) has 
introduced embodied emissions measurement and reporting for all building types and associated 
materials.  This project is required to complete the Embodied Emissions Material Form, that 
calculates the greenhouse gas emissions resulting from the materials used to construct the 
building that forms part of the development, including emissions from the following— 

 the extraction of raw materials that are used to construct the building, 
 transporting materials to be manufactured, 
 the manufacture of the materials used to construct the building. 

  
The Embodied Emissions Material Form for this project is based on the design drawings and 
details available at the time of the DA submission is included as a separate document in the DA 
submission. 
  

4.2 Agreement to Rate for Hotel Component 
 
The Sustainable Buildings SEPP requires additional items for large commercial development, and 
the hotel component triggers Chapter 3 and Schedule 3, namely a 4 Star NABERS energy rating 
and a 3 Star NABERS water rating must be completed for this development at the appropriate time 
according to the NABERS timelines. 
This is demonstrated by having entered a NABERS Agreement to Rate to achieve the required 
star ratings under the NABERS rating scheme for Hotel developments.  
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SECTION 5 – NET ZERO PLAN STAGE 1: 2020-2030 PRINCIPLES  
 
The Net Zero Plan Stage 1: 2020-2030 details the Governments objectives for the first decade of 
the path to net zero carbon.  The stage 1 plan is made up of four key priorities: 

1. drive uptake of proven emissions reduction technologies, 
2. empower consumers and business to make sustainable choices, 
3. invest in the next wave of emissions reduction innovation, and 
4. ensure the NSW Government leads by example.  

 
The following sections summarises how this development seeks to address these key priorities. 

 

5.1   Drive uptake of proven emissions reduction technologies 
 
This development will ensure the thermal performance of the building envelope will exceed the 
minimum requirements of the NCC Section J and BASIX, through: 

 higher insulation levels in the walls and roof,  
 higher thermal performance characteristic for both the commercial and residential 

glazing,  
 maximise the shading structures and  
 enhance the sealing of the building fabric. 

The services for this development provide a significant opportunity to improve energy efficiency 
through technology.   

 high energy efficiency performance of the HVAC systems,  
 electrification of energy for water heating,  
 optimisation of lighting layouts and controls,  
 100% use of LED lighting, 
 lift operation including standby modes, 
 higher efficiency rated appliances   
 higher rated water fixtures 
 provisions for electric vehicle charging stations in the car park levels 

    
On site renewable energy options to be considered for the rooftop using photovoltaic (PV) 
panels. 

 

5.2   Empower consumers and business to make sustainable choices 
 
This development encourages the use of lower emission products and services which will provide 
opportunity to make more sustainable choices in a design and operational sense. The use of low 
carbon materials, low energy and water usage equipment at all stages of the development.  In the 
design phase the following items demonstrate low carbon choices and encourage ongoing 
sustainable choices in the operation phase. 

 the use of low carbon and low emission materials in the design and construction , 
 using a high energy efficient building fabric and service design, 
 adopting low water need plantings in the landscape planning 
 capturing and using rain water for landscape watering. 
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5.3 Invest in the next wave of emissions reduction innovation 
 
To this end the building fabric for this development will include best practice thermal efficiency to 
ensure that any innovation in the services technology space will not be lost through outdated 
building fabric design.    Key features of this development include:  

 optimising balcony spaces to take advantage natural ventilation, and 
 high thermally efficient building materials.  

 
The building services have the most potential for innovation in energy efficiency and this 
development will be well placed to accommodate those upgrades as the innovations occurs.  Key 
initiatives include: 

 improvements in heat pump systems for water heating and space heating 
 provisions for electric vehicle charging and vehicle to home technology 
 switchboard capacity for additional PV and renewable energy technology 

installations 
 switchboard capacity for onsite battery storage  

 

5.4 Ensure the NSW Government leads by example 
 
The NSW Government will lead the state in sustainable development target and resource 
efficiency in all public sector agencies under the NSW Government Resource Efficiency Policy 
(GREP).  This investment in low emissions building products and services will ensure market 
confidence and set a high and affordable standard for commercial and residential developments in 
NSW.  This development will be able to take advantage of the benefits that flow from the 
availability and affordability of low emission materials and relevant skills in the workforce.  
 
 
 



© State of New South Wales 
The National Australian Built Environment Rating System (NABERS) 

1 

NABERS Agreement to Rate

Version 1.2 — November 2024

Please complete all fields highlighted in yellow in the document and upload it to 
the Agreement to Rate application form at https://agreements.nabers.gov.au/ 
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Background 

A NABERS is a federal government-backed program administered by the National Administrator 
which aims to: 

(a) stimulate market recognition and demand for buildings with improved greenhouse
performance; and

(b) allow building owners, managers and tenants to understand the greenhouse impact of
their buildings.

B This Agreement details the process by which the Applicant registers its intention to develop a 
building project in the course of which a building will be measured by one or more of the 
NABERS rating tools to evidence its environmental sustainability and thereby obtain one or 
more Certified Performance Ratings. 

C As part of this Agreement, the following project milestones for the building must be completed: 

Certified Performance 
Rating 

In accordance with Clause 8(d) of the Agreement, the Applicant must 
notify the National Administrator when the Project has obtained a 
Certified Performance Rating which must be received within two years 
of the Occupancy Certificate Date. 

Occupancy Certificate 
Date 

The Applicant must notify the National Administrator of the Occupancy 
Certificate Date. In accordance with Clause 4(a) of the Agreement, 
this must be received within six years of the Agreement. 
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Project details 

ITEM # PROJECT 

1 Project name 

2 Project address (number, street, suburb and 
postcode) 

3 Lot number or Parcel Identifier 

4 Project type 

5 Specification 

Refer to definitions 

6 Short description of project 

Type of project: 

• Predicted NLA/rated area

• Number of floors

• Number and type of buildings on site
including mixed uses within the
buildings (if more than one building
type, then an Agreement to Rate is
required for each building)

7 Space type (select one only) 

• Offices

• Hotels

• Shopping centres

• Data centres

• Apartment buildings

• Residential aged care and retirement living

• Warehouses and cold stores
• Schools
• Retail Stores

8 Rating Scope 

9 Rating Tool NABERS Energy

NABERS Water

NABERS Embodied Carbon

NABERS Indoor Environment

(Offices only)

NABERS Waste (Offices only)

ITEM # FURTHER PROJECT DETAILS 

10 Intended use/s of the Agreement to Rate 

11 Consent authority type 

12 Consent authority name 

13 Project status at time of agreement 
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APPLICANT DETAILS 

Business name 

ABN/ACN 

Postal Address 

The Applicant is a Trustee company and wishes 
to benefit from Schedule 2
(Select “Not Applicable” if the Applicant is not a 
Trustee company) 

Name of Applicant’s contact 

Applicant’s email address 

Applicant’s position 

REPRESENTATIVE DETAILS (Only to be completed if the Applicant wishes to appoint an external 
representative to act on its behalf: see Clause 15.6) 

Business name of Representative 

Name of Representative’s contact 

Representative’s position 

Representative’s role in project 

Representative’s email address 

PAYMENT DETAILS (Please complete the details of the company to be paying the invoice for this 
Agreement: see Clause 2) 

Trading Name 

ABN/ACN 

Billing postal address 

Billing email address 

NATIONAL ADMINISTRATOR DETAILS 

Contact Attn: NABERS Agreement to Rate Administrator 

Postal address Request via email postal address details if 
required 

Contact email address nabers@environment.nsw.gov.au 
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For NABERS National Administrator use only 

Agreement number For National Administrator use only 

Agreement Date For National Administrator use only 
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Operative provisions 

1 Interpretation 

1.1 Definitions 

(a) Meanings apply to capitalised terms used in this Agreement as specified in this provision,
unless the context otherwise requires.

(b) The words outlined on the left of the below table have the meaning prescribed to them on
the right of the below table:

Accredited Assessor A person who is Independent, authorised by the National 
Administrator and listed on the Website, who determines the 
Certified Performance Rating in accordance with: 

(a) the Rules; and

(b) applicable process determined by the National
Administrator,

as updated from time to time. 

Agreement This NABERS Agreement to Rate, including all schedules and 
any policies, guidelines and other documents referred or 
attached to this NABERS Agreement to Rate. 

Agreement Date The date of signature by the National Administrator of this 
Agreement. 

Agreement Fee The relevant fee(s) required for payment by the Applicant under 
this Agreement, as specified by the National Administrator on 
the Website as at the Agreement Date. 

Agreement to Rate Agreements entered into by property owners and/or developers 
to design and construct buildings in a manner that results in one 
or more Certified Performance Ratings. This Agreement is 
classified as an Agreement to Rate. 

Applicant The entity identified in the project details. 

Applicants Personnel The employees, officers, agents, professional advisors, 
subcontractors of the Applicant. 

Authority Any governmental, semi-government, statutory, public, local 
government or other authority or body having jurisdiction under 
or in connection with this Agreement. 

Business Day A day which is not Saturday, Sunday or a public holiday in 
Sydney, New South Wales. 

Certified Performance Rating A rating of zero to six stars that may be awarded by the National 
Administrator for the Project, having assessed the actual 
operational performance of a Space Type in accordance with 
the Rules following the collection of data starting from the Data 
Collection Start Date. 

Claims Any claims, suits, liabilities, losses, damages, fines, costs, 
settlement payments or expenses (including legal costs on a 
solicitor and own client basis). 
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Confidential Information Any trade secrets, financial information, information relating to 
the operations, affairs or business and any other scientifically 
valuable information of whatever description and in whatever 
form (whether written or oral, visible or invisible) of a party but 
does not include information that: 

(a) is in the public domain; or 

(b) is independently known or developed by the party receiving 
the information other than as a result of a breach of this 
Agreement or any other obligation of confidentiality owed by 
or to any other person. 

Existing Projects Any project or refurbishment which: 

(a) does not require a development consent from any relevant 
Authority; and 

(b) is not a New Project. 

GST Any tax levied under the GST Law. 

GST Law A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

Independent A person that has not had any direct or indirect: 

(a) involvement with the design, construction or commissioning 
of the Project; 

(b) interest (pecuniary or otherwise) in any part of the Project; 
or  

(c) involvement in any capacity with the Applicant. 

Intellectual Property Means all intellectual property rights, including: 

(a) copyright, patents, trademarks (including goodwill in those 
marks), designs, trade secrets, know how, rights in circuit 
layouts and domain names; 

(b) any application or right to apply for registration of any of the 
rights referred to in paragraph (a); and 

(c) all rights of a similar nature to any of the rights in 
paragraphs (a) and (b) which may subsist in Australia or 
elsewhere, 

whether or not such rights are registered or capable of being 
registered. 

Law Any requirement of any statute, regulation, proclamation, 
ordinance or by-law, present or future, and whether state, 
federal or otherwise. 

NABERS The National Australian Built Environment Rating System. 

NABERS IP Is the Intellectual Property that NABERS or the National 
Administrator makes available for the Project or purpose of this 
Agreement, whether upon commencement of this Agreement or 
during the term of this Agreement, which includes, without 
limitation: 

(a) The Rating Tool; 
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(b) any other Intellectual Property owned by or otherwise 
licensed to the National Administrator in relation to the 
NABERS program. 

National Administrator The Crown in the right of the State of New South Wales acting 
through The Treasury represented by the Office of Energy and 
Climate Change, as the entity responsible for administering, 
managing and developing the NABERS national government 
program. 

New Projects Any project and/or refurbishment which requires the attainment 
of, and compliance with, a development consent from the 
relevant Authority. 

Occupancy Certificate A document issued with respect to the Project by the relevant 
Authority certifying that the that the building(s): 

(a) work has been completed for the Project: 

(i) in accordance with the approved plans and 
development consent; and 

(ii) (all applicable Laws; and 

(b) is suitable for occupation. 

Occupancy Certificate Date In relation to: 

(a) New Projects: the date on which the Project in its entirety 
obtains an Occupancy Certificate; or 

(b) Existing Projects: the date on which all building work is 
complete and the premises is able to be occupied. 

Personal Information Means all information that is defined to be personal information 
in accordance with the Privacy Laws. 

Personnel Any employee, officer or agent of a party. 

Privacy Laws Means: 

(a) the Privacy Act 1988 (Cth) as amended from time to time; 
and 

(b) the Privacy and Personal Information Protection Act 1998 
(NSW). 

Project The project as described in the project details. 

Project Specification Either a New Project or Existing Project and for this Project, is 
as specified in Item 4 of the project details. 

Rating Scope The rating scope selected in Item 7 of the project details. 

Rating Tool The NABERS rating tools that may be used for the purposes of 
assessing eligibility for a Certified Performance Rating, and at 
the date of this Agreement they are available at the Website and 
may be updated during the term of this Agreement. 

Representative The entity (if any) nominated by the Applicant as its 
representative, specified in the project details. 
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Rules The NABERS rules applicable to the relevant Space Type as 
published on the Website as at the Agreement Date and as 
updated during the term of this Agreement. 

Space Type The category of building, or part of a building, that is: 

(a) specified in Item 6 of the project details; and

(b) able to have its performance assessed through a NABERS
rating system.

Status The official status of this Agreement from time to time as 
determined by the National Administrator from time to time. The 
possible status identifiers are set out in Schedule 1. 

Termination Notice Means a written notice issued by the National Administrator to 
the Applicant terminating this Agreement in accordance with 
Clause 8.1. 

Website The NABERS website currently located at www.nabers.gov.au. 

1.2 Interpretation of rules 

The following rules of interpretation apply to this Agreement: 

(a) (headings): headings and subheadings are for convenience only and do not affect
interpretation, except for specified cross-references;

(b) (plurality): words denoting the singular number include the plural, and the converse also
applies;

(c) (gender): words denoting any gender include all genders;

(d) (parties): any reference to a party to any agreement or document includes its:

(i) successors;

(ii) permitted assigns; and

(iii) substitutes by way of novation;

(e) (expressions) an expression importing:

(i) a person, includes any company, partnership, joint venture, association, trust,
corporation or other body corporate and any authority as well as an individual; and

(ii) an entity, includes any person, company, partnership, joint venture, association, trust,
corporation or other body corporate and any authority as well as an individual;

(f) (amendments): any reference to any agreement or document includes that agreement or
document as amended at any time;

(g) (provisions): any reference to a provision is a reference to a clause of, or schedule or
annexure to, this Agreement including each subclause, paragraph and subparagraph of that
provision;

(h) (references): any reference to:

(i) a clause, schedule or annexure is a reference to a clause of, or schedule or annexure
to, this Agreement;

http://www.nabers.gov.au/
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(ii) any legislation includes all delegated legislation made under it and amendments, 
consolidations, replacements or re-enactments of any of them; 

(iii) a reference to $ is to Australian currency unless denominated otherwise; and 

(iv) a document includes all amendments or supplements to, or replacements, 
assignments, transfers or novations of, that document; 

(i) (time): 

(i) a period of time is specified and dates from a given day or the day of an act or event, it 
is to be calculated exclusive of that day; 

(ii) if an act prescribed under this Agreement to be done by a party on or by a given day is 
done after 5.00 pm on that day, it is taken to be done on the next day; and 

(iii) a reference to time is a reference to Sydney time; and 

(j) (specifics): the use of the words “including” or “for example” or any similar expressions or 
derivatives are without limitation. 

2 Creating an agreement 

2.1 When are the parties bound by this Agreement to Rate 

An Agreement to Rate on the terms of this document as submitted to the National Administrator via 
the Website is agreed if all of the following have occurred: 

(a) the Applicant has completed the project details; 

(b) the document is signed by or on behalf of the Applicant by a person with authority to bind 
the Applicant to its terms; 

(c) the Applicant has successfully submitted the Agreement Fee via the Website using the 
payment methods provided and a receipt has issued; and 

(d) the National Administrator acknowledges receipt of the document and the Agreement Fee 
and returns a duly executed countersigned document. 

2.2 Amending the project details to add further Certified Performance Ratings 

(a) The Applicant may request an amend the project details to add or delete a Rating Tool at 
any time prior to the Occupancy Certificate Date for no additional fees by email. 

(b) The amendment will become effective once the National Administrator sends an email 
acknowledging it has agreed to the request and the project details have been amended 
accordingly. 

(c) The Applicant is solely responsible for the performance of the Applicant’s obligations under 
this Agreement, including any monies payable to third parties (for example without 
limitation, all subcontractors, the Estimator, the Reviewer and the Accredited Assessor). 

2.3 No refund of agreement fee 

The Applicant acknowledges that the Agreement Fee is not refundable under any circumstance, and 
the Applicant will not be entitled to recover any or all of the Agreement Fee that has been paid to the 
National Administrator. 
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2.4 GST 

(a) Words used in this clause that are not defined in Clause 1.1 have the meaning given in the 
GST Law.

(b) Unless otherwise specified, all amounts payable under this Agreement are exclusive of 
GST.

(c) If a supply made under this Agreement is a taxable supply, the recipient of that taxable 
supply (Recipient) must, in addition to any other consideration, pay to the party making the 
taxable supply (Supplier) the amount of GST in respect of the supply.

(d) The Recipient will only be required to pay an amount of GST to the Supplier if and when the 
Supplier provides a valid tax invoice to the Recipient in respect of the taxable supply.

(e) If there is an adjustment to a taxable supply made under this Agreement, then the Supplier 
must provide an adjustment note to the Recipient.

(f) The amount of a party's entitlement under this Agreement to recovery or compensation for 
any of its costs, expenses or liabilities is reduced by the input tax credits to which that party 
is entitled in respect of those costs, expenses or liabilities.

3 Term and purpose 

This Agreement commences on the Agreement Date and expires on the date on which the last 
Certified Performance Rating is awarded to the Applicant for the Project, unless terminated earlier in 
accordance with these terms. 

4 Certified Performance Ratings 

(a) The Applicant must promptly notify the National Administrator of the Occupancy Certificate
Date once achieved, which must be within 6 years of the Agreement Date.

(b) The Applicant must:

(i) arrange and pay for an Accredited Assessor to conduct, lodge and obtain a Certified
Performance Rating for the Project;

(ii) inform the Accredited Assessor that this Agreement is in place so that “Agreement to
Rate” option is selected when the Accredited Assessor lodges the Certified
Performance Rating; and

(iii) comply with all applicable Rules relating to data collection for the:

(A) Certified Performance Rating generally; and

(B) Certified Performance Rating application process.

(c) The parties acknowledge that the rights that the Applicant enjoys if a Certified Performance
Rating is awarded, are governed by separate terms and conditions.

(d) The Applicant must notify the National Administrator when the Certified Performance
Rating has been obtained.

(e) On and from the date that the last of the requested Certified Performance Rating is
awarded the National Administrator may update the final Status of the Agreement on the
Website and list the Certified Performance Ratings for the Project on the Website.

5 Publicity rights 

(a) On and from the Agreement Date, the National Administrator may at its discretion publish
on the Website:
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(i) the Applicant’s business name, Project Name, Space Type and Rating Scope as set
out in the project details;

(ii) the applicable Status; and

(iii) if applicable the Certified Performance Rating for the Project.

(b) Clause 5(a) survives expiry or earlier termination of this Agreement.

(c) The National Administrator will endeavour to update the Applicant’s Status on the Website
every month.

(d) Notwithstanding Clause 5(c) the National Administrator does not warrant the correctness of
the information on the published on the Website. The Applicant must promptly notify the
National Administrator if it becomes aware that any information relating to the Applicant on
the Website is incorrect or otherwise misleading.

6 Applicant warranties, acknowledgements and indemnities 

6.1 Warranties and undertakings 

The Applicant warrants and undertakes that: 

(a) it has the corporate power to own its assets and to carry on its business as it is now being
conducted;

(i) it has control of the Project and it has the right, power and authority to enter into,
perform and observe its obligations under this Agreement;

(ii) to the best of its knowledge after making diligent inquiry, and except as otherwise
disclosed to the National Administrator, no conflict of interest exists, may be perceived
to exist or is likely to arise in the performance by the Applicant of its obligations under
this Agreement;

(iii) all specifications and information that the Applicant provides to the National
Administrator (including any employees, agents and independent contractors of those
people) under this Agreement will be accurate and complete to the best of the
Applicant’s knowledge;

(iv) all information provided by the Applicant under or in connection with this Agreement is:

(A) true, correct and complete in all material aspects; and

(B) not misleading or deceptive;

(v) it has consulted with a legal adviser and obtained legal advice in respect of its rights
and obligations under this Agreement or acknowledges that it has had the opportunity
to do so; and

(vi) it will comply at all times with all applicable Laws in exercising its rights under this
Agreement.

(vii) it will not reproduce, display or distribute any NABERS IP or any documents provided
to it in connection with this Agreement in any way for any public or commercial
purpose, including display on a website or in a networked environment unless with the
prior written express authorisation of the National Administrator or otherwise in
accordance with this Agreement.

(b) The Applicant acknowledges that the National Administrator including its employees, agents
and independent contractors, rely on the:

(i) information that the Applicant provides under this Agreement; and
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(ii) the warranties and undertakings provided by the Applicant under this Agreement.

6.2 If the Applicant is a Trust 

(a) Without limitation to Clause 6.1, if the Applicant enters into this Agreement as a trustee of a 
trust (Trust), the Applicant represents and warrants that:

(i) the Trust has been duly established;

(ii) it is the sole trustee of the Trust and no action has been taken to remove or replace it;

(iii) on demand by the National Administrator, it will provide a true and correct copy of the 
trust deed of the Trust;

(iv) the Applicant has been validly appointed as the sole trustee of the Trust unless 
otherwise notified and approved by the National Administrator;

(v) there has been no action taken, or to the Applicant’s knowledge proposed, to remove 
the Applicant as trustee;

(vi) the Applicant has full and valid power and authority to enter into this Agreement, own 
the assets in connection with this Agreement, and perform the obligations under it on 
behalf of the Trust;

(vii)  the Applicant has entered into this Agreement for the proper administration and benefit 
of the Trust;

(viii) the Applicant has obtained or duly satisfied all necessary resolutions, consents, 
approvals and procedures to enter into this Agreement and perform its obligations 
under it;

(ix) entry into this Agreement is for the benefit of the beneficiaries of the Trust and as 
trustee it is authorised and empowered under the Trust Deed to enter into and to 
perform its obligations and satisfy or discharge its liabilities under this Agreement;

(x) the Applicant is not in breach of the deed establishing the Trust (Trust Deed); and

(xi) the Applicant has the right to be indemnified out of the assets of the Trust for any and 
all liabilities incurred by it under this Agreement.

(b) To the extent that the Applicant is a trustee company, the Applicant may have the benefit of 
Schedule 2 provided that the Applicant indicates its desire to benefit from Schedule 2 in the 
appropriate section of the project details.

(c) Prior to the Trustee being replaced as the trustee of the Trust in accordance with the Trust 
Deed:

(i) the Trustee must procure that the replacement trustee enters into a new agreement 
with the National Administrator on the same terms as this Agreement;

(ii) the Trustee (as outgoing trustee) must procure an agreement from the National 
Administrator on terms acceptable to the National Administrator, under which the 
National Administrator releases the Trustee from the requirement to observe and 
perform any future obligation under this Agreement;

(iii) the Trustee (as outgoing trustee) must release the National Administrator, from the 
requirement to observe and perform any future obligation under this Agreement; and

(iv) the Trustee (as the outgoing trustee) must pay the reasonable costs and expenses of 
the National Administrator in relation to entering into a new agreement under this 
Clause 6.2(c).
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(d) Subject to any applicable limitations of liabilities under Schedule 2 (if applicable), the Trustee
indemnifies the National Administrator, and agrees to keep the National Administrator 
indemnified, in respect of any loss or liability in any way connected with a breach of a 
warranty in Clause 6.1 above.

6.3 Reliance on Warranties 

(a) Each warranty will, unless otherwise specified, be made on the signing of this Agreement by
the Applicant and be repeated each day of the term of this Agreement.

(b) As soon as practicable after becoming aware of any matter which is likely to impact upon
the accuracy of a warranty, or the Applicant's ability to comply with a warranty, the Applicant
must give written notice to the National Administrator detailing that matter and its likely
impact on the Applicant’s ability to comply with that warranty.

(c) The Applicant acknowledges and agrees that the National Administrator has entered into
this Agreement and performs this Agreement in reliance on the warranties.

6.4 Acknowledgement 

(a) The Applicant acknowledges that: an assessment whether to grant a Certified Performance
Rating, while regulated by specific rules developed by the National Administrator, also
require discretion and judgment on the part of the National Administrator; and

(b) the decision whether to grant or deny certification to a Project will be based on the results of
an assessment by the National Administrator on any information that the National
Administrator may reasonably require or use to determine the appropriateness of awarding
a Certified Performance Rating for the Project. The National Administrator will act
reasonably in exercising any such discretion or judgment.

6.5 Release and indemnity 

(a) The Applicant indemnifies and will keep indemnified the National Administrator and the State 
of NSW and their officers, employees and agents (Indemnified Parties) from and against 
any Claims incurred or threatened against the Indemnified Parties arising out of or in 
connection with:

(i) the carrying out of works for the Project;

(ii) a breach by the Applicant or the Applicants Personnel of this Agreement;

(iii) the negligent, wrongful or unlawful act or omission by or on the part of the Applicant or 
the Applicant’s Personnel in connection with this Agreement; or

(iv) a breach of a warranty under Clause 6.2;

(v) any matter concerning a breach or alleged breach of Schedule 2 of the Competition and 
Consumer Act 2010 (Cth) by the Applicant or its Personnel.

(b) The Applicant’s liability to indemnify the Indemnified Parties under Clause 6.5(a) will be 
reduced proportionally to the extent that the National Administrator caused any such Claim.

(c) The Applicant releases the Indemnified Parties from all Claims and suits related to or arising 
from this Agreement and the Applicant’s participation in the NABERS program, including but 
not limited to the use of, or reliance on, the Rating Tool:

(d) The Applicant acknowledges that the Accredited Assessor is not an agent of the National 
Administrator.

(e) The Applicant agrees that in no event that the National Administrator have any liability under 
this Agreement whatsoever, nor in respect of any decision by the National
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Administrator to refuse a Certified Performance Rating to the Project (or a portion of the 
Project) for any reason. 

6.6 Limitation of liability 

To the extent permitted by Law, in no event will the National Administrator be liable to the Applicant for 
any indirect, special, incidental, economic or consequential damage or damages for negligence or any 
loss of profit however arising under this Agreement. 

6.7 Survival of releases and indemnity 

This Clause 6 survives the expiry or termination of this Agreement. 

7 Transfer of rights in the project 

(a) If the Applicant wishes to sell, transfer or otherwise dispose of all or part of its rights in 
relation to the Project including the Project property (Project Rights), the Applicant must: 

(i) notify the National Administrator in writing at least 30 Business Days' prior to the sale, 
transfer or other disposal of its Project (Notice of Dealing). The Notice of Dealing must 
include: 

(A) the business details of the incoming party (Incoming Party), including a current 
ASIC company search; and 

(B) details of any contracts, deeds or other agreements proposed to be entered into in 
respect of the sale, transfer or disposal (Dealing); 

(ii) provide a copy of this Agreement to the Incoming Party; and 

(iii) provide any other information requested by the National Administrator (acting 
reasonably), which may include, without limitation, copies of any proposed or finalised 
Dealings. 

(b) Without limitation to any other rights the National Administrator may have, the National 
Administrator may, in its absolute discretion, elect to: 

(i) on written notice to the Applicant, terminate this Agreement without further liability to 
the National Administrator on and from the completion date of any Dealing (Date of 
Completion); 

(ii) execute a deed of novation with the Applicant, Incoming Party and National 
Administrator, in which case the Applicant: 

(A) must use reasonable endeavours to procure that the Incoming Party executes a 
deed of novation with the National Administrator and Applicant on terms on terms 
acceptable to the parties, acting in good faith; and 

(B) is responsible for all costs associated with the negotiation and execution of the 
deed of novation; and 

(iii) enter into a new Agreement to Rate to replace this Agreement with the Incoming Party. 

(c) If the National Administrator elects to: 

(i) terminate this Agreement under Clause 7(b)(i), then on and from the Date of 
Completion this Agreement is terminated without the need for any further act, unless 
otherwise agreed by the parties to this Agreement; 

(ii) novate this Agreement under Clause 7(b)(ii), then this Agreement will be subject to the 
deed of novation; or 
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(iii) enter into a new Agreement to Rate with the Incoming Party, then this Agreement
terminates on the date that the new Agreement to Rate takes effect, as notified by the
National Administrator to the Applicant in writing, without the need for any further act
unless otherwise agreed by the parties to this Agreement.

(d) Termination of this Agreement under Clauses 7(b)(i) or 7(b)(iii), or novation under
Clause 7(b)(ii) above, does not affect the rights, remedies or liabilities of the parties
accruing prior to the date of termination or novation.

(e) The Applicant consents, and must procure that the Incoming Party consents, to the National
Administrator publicising on the Website any novation or termination of this Agreement
pursuant to this clause.

8 Termination 

8.1 Termination by the National Administrator 

Without prejudice to any of the National Administrators other rights, the National Administrator 
may terminate this Agreement by providing the Applicant with a Termination Notice, with effect 
on and from the date specified in the Termination Notice, if: 

(a) the Applicant is in breach of any term of this Agreement and that breach objectively is:

(i) incapable of remedy;

(ii) capable of remedy but the Applicant has failed to remedy the breach within a
reasonable period (having regard to the nature of the breach) after the National
Administrator has given written notice requiring it to do so;

(b) the NABERS program ceases;

(c) the National Administrator no longer administers the NABERS program;

(d) the Applicant engages in any conduct with respect to, or in connection with, this Agreement
(including with respect to any NABERS IP) that is:

(i) misleading or deceptive (including by omitting relevant facts); or

(ii) in the National Administrator’s reasonable opinion is likely to, or does, mislead or
deceive (including by omitting relevant facts);

(e) the Applicant:

(i) infringes or breaches the NABERS IP;

(ii) has not been awarded an Occupancy Certificate within six years after the Agreement
Date; or

(iii) has not been awarded all the Certified Performance Ratings by a date two years after
the Occupancy Certificate Date;

(f) to the extent permitted by Law, any of the following events occur by or in relation to the
Applicant:

(i) an administrator is appointed;

(ii) any legal action, not being in the reasonable estimation of the National Administrator a
disputed action, is commenced, a judicial order is made, or resolution is passed for the
liquidation of the Applicant;

(iii) the Applicant ceases business, or a proposal is put for cessation of the Applicant’s
business; or
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(iv) the Applicant, if a natural person, becomes the subject of a sequestration order or 
entering into a composition, deed of assignment or deed of arrangement pursuant to 
Part X of the Bankruptcy Act 1966 (Cth) with his or her creditors. 

8.2 Termination by the Applicant 

(a) The Applicant may immediately terminate this Agreement, by written notice to the National 
Administrator, if the Applicant sells, transfers or otherwise disposes of its rights in the 
Project and the Incoming Party does not wish to be bound by this Agreement or enter into a 
similar agreement with the National Administrator. 

(b) The Applicant may terminate this Agreement by written notice to the National Administrator 
if the National Administrator breaches this Agreement and fails to remedy such breach 
within a reasonable period (having regard to the nature of the breach) following receipt of 
notice from the Applicant requiring the breach to be remedied. 

(c) The Applicant may terminate this Agreement at any time with the consent of the National 
Administrator, which consent may be given or refused in the National Administrator's 
absolute discretion. 

8.3 Consequences of termination 

(a) A party’s right of termination under this Agreement does not exclude or otherwise diminish 
the rights of that party to terminate this Agreement arising from common law, statute or any 
other term of this Agreement. 

(b) Termination of this Agreement: 

(i) does not affect the rights, obligations and liabilities of the parties accrued prior to the 
date that the termination is effected; and  

(ii) does not constitute a waiver of, and is without limitation to, any other rights or remedies 
of National Administrator, including without limitation, the right to seek and obtain 
damages for any breach of this Agreement by the Applicant or the Applicant’s 
Personnel. 

9 Confidentiality 

9.1 Confidential Information 

(a) Both parties must: 

(i) keep confidential all the Confidential Information provided to it by the other party; and 

(ii) not disclose any Confidential Information to a third party, 

(iii) unless with the disclosing parties prior written consent or otherwise in accordance with 
this Agreement. 

(b) One party may disclose the Confidential Information of the other, if: 

(i) such disclosure is required by Law; 

(ii) such disclosure is necessary to perform the obligations under this Agreement and 
provided the recipient of the Confidential Information agrees to keep it confidential; 

(iii) such disclosure is required to be made to prospective purchasers and capital partners 
of the Applicant, provided that the Applicant procures that each recipient of the 
Confidential Information strictly observes the obligations of the Applicant under this 
clause; 
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(iv) the Confidential Information is or becomes generally available in the public domain 
through no breach of this Agreement; or 

(v) the National Administrator or the Applicant can demonstrate that it knew the 
Confidential Information before the other party to this Agreement disclosed such 
Confidential Information. 

(vi) The National Administrator may disclose Confidential Information to: 

(vii) the relevant executive government of the National Administrator and/or the NABERS 
program (being either an Australian State Government or Australian Commonwealth 
Government) (Relevant Government) for the purpose of that government’s functions or 
duties; 

(viii) the Parliament or a Parliamentary Committee of the Relevant Government; and 

(ix) present Ministers and their personnel of the Relevant Government. 

(c) The parties agree that negotiations relating to this Agreement constitutes Confidential 
Information until the Agreement Date. 

(d) This Clause 9 continues to apply after expiry or termination of this Agreement. 

9.2 Privacy 

(a) The Applicant will: 

(i) ensure that Personal Information that the National Administrator provides, or the 
Applicant collects under or in connection with this Agreement is used only for the 
purposes of this Agreement and is protected against loss and against unauthorised 
access, use, modification or disclosure or against other misuse; 

(ii) unless the National Administrator is otherwise required or authorised by law to do so, 
not disclose any Personal Information without the written consent of: 

(A) the individual to whom the Personal Information relates; or 

(B) the National Administrator; and 

(iii) comply with all Privacy Laws and any other applicable privacy laws and data protection 
laws as may be in force from time to time which regulate the collection, storage, use, 
access and disclosure of Personal Information. 

(b) The Applicant consents to the National Administrator disclosing or otherwise dealing with 
any data, Personal Information or other information more generally collected under this 
Agreement for the purposes of administering the NABERS program, reporting on the 
NABERS program, statistical and accounting purposes and otherwise performing the 
National Administrators functions and duties. This may include disclosure to NSW State and 
Commonwealth government agencies, parliament, executive, or present Ministers (and their 
offices employees) for the purposes noted above, acknowledging that the Commonwealth 
government owns and funds the NABERS program. The Applicant may obtain details of any 
Personal Information about the Applicant that the National Administrator holds by contacting 
the National Administrator. 

10 Records, access and disclosure of information 

(a) The Applicant must maintain and keep in good condition records, books of account and 
documents relating to the Project that are relevant to this Agreement (Records) for a 
minimum of 7 years after expiry or termination of this Agreement, including: 

(i) project architectural drawings and specifications (design and as-built); 
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(ii) project services drawings and specifications (design and as-built); 

(iii) the Project’s progress against key milestones; and  

(iv) any other information relevant to this Agreement. 

(b) The National Administrator may request copies of the Records. The Applicant must 
promptly provide the requested Records to the National Administrator. 

(c) If requested by the National Administrator, the Applicant must:  

(i) authorise the National Administrator and any Australian State Government or 
Australian Commonwealth Government department or agency that has provided 
moneys to the National Administrator for the purposes of the Project, to undertake 
audits, to examine and inspect, at reasonable times and on reasonable Notice, any 
records held by the Applicant, and allow any such Records to be copied; and 

(ii) provide all reasonable assistance in order for the any Australian State Government or 
Australian Commonwealth Government department or agency to properly carry out the 
inspections and audits referred to in this clause. 

(d) The Applicant acknowledges that under the Government Information (Public Access) Act 
2009 (NSW), the National Administrator may be required to publicly disclose information 
about this Agreement. None of the disclosure obligations require the disclosure of: 

(i) the commercial-in-confidence provisions of a contract; 

(ii) any matter that could reasonably be expected to affect public safety or security; or 

(iii) information which would be exempt from disclosure if it were the subject of an 
application under the Government Information (Public Access) Act 2009. 

(e) The Applicant may nominate any items the Applicant considers are confidential and why, to 
assist the National Administrator in determining what items to disclose. 

11 Duties, taxes, levies and charges 

The Applicant must promptly pay: 

(a) any duty, taxes, levies or charges payable in relation to the execution and performance of 
this Agreement, or any agreement or document executed or effected under this Agreement; 
and 

(b) any taxable supply subject to the receipt of an appropriate tax invoice and/or that is 
imposed upon either party as a result of entering into and/or performing that party’s 
obligations under this Agreement. 

12 Assignment 

12.1 General 

Subject to Clause 7, the Applicant may not assign, transfer or novate any right or liability under this 
Agreement without the written prior consent of the National Administrator. The Applicant must comply 
with all requirements of the National Administrator in respect of any such assignment, transfer or 
novation. 

12.2 Change in National Administrator 

(a) If the National Administrator ceases to be the NSW Treasury represented by the Office of 
Energy and Climate Change (acting for and on behalf of the State of New South Wales) for 
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any reason prior to termination or expiry of this Agreement, then the National Administrator 
may require the Applicant to enter into a deed: 

(i) to vary this Agreement to replace the definition of “National Administrator” with the new
National Administrator; or

(ii) of assignment or novation with the new National Administrator, to effect an assignment
or novation of this Agreement on the same terms and conditions as this Agreement to
the new National Administrator (with only those changes required to effect the
assignment or novation, or as otherwise agreed by the parties), for the balance of the
term of this Agreement.

(b) The Applicant acknowledges that the National Administrator may be subject to a Machinery
of Government change throughout the term of this Agreement. Without limiting the options 
available to the National Administrator under Clause 12.2(a), the Applicant acknowledges 
that changes made to the title, structure, department, legal entity, function or operations of 
the National Administrator as a result of an order made under State legislation may 
automatically apply to this Agreement on the terms specified in the State legislation without 
the need for further action.

13 Notices 

13.1 Form 

Any notice to or by a party under this Agreement must be in writing and signed by the sender or, if a 
corporate party, an authorised officer of the sender, including any director, secretary or person notified 
in that capacity by that corporate party, or under the seal of or any power of attorney conferred by the 
sender. 

13.2 Service method 

Service of communication by mail will be deemed to have been effected on the fifth Business Day after 
posting to the address nominated in the project details. 

13.3 Change of address 

Either party may change the address to which communications are to be directed by giving written 
notice to the other party of such changes by serving notice pursuant to this clause. 

13.4 Email 

A communication will be sufficiently served for the purposes of this Agreement if such communication 
is sent by email to the email address nominated in the project details and will be deemed to be duly 
given or made, when the email is opened and receipt acknowledged except where the time of dispatch 
is not between 09:00 am and 5:00 pm on a Business Day, in which case the notice will be deemed to 
have been received at the commencement of business on the next Business Day. 

14 Dispute resolution 

14.1 Notice of dispute 

(a) If a dispute arises in relation to this Agreement (Dispute), a party must comply with this
Clause 14 before starting arbitration or court proceedings, except proceedings for urgent
interlocutory relief.

(b) A party claiming that a Dispute has arisen must notify the other party within 5 to 10
Business Days of that party becoming aware the Dispute has arisen (Dispute Notice).
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(c) Within 15 Business Days’ of the Dispute Notice, a senior representative from each party
must meet to discuss the Dispute and use all reasonable endeavours acting in good faith to
resolve the Dispute by joint discussions.

14.2 Mediation

(a) If the Dispute is not resolved:

(i) within 20 Business Days of notification under Clause 14.1; or

(ii) such longer period as agreed by the parties in writing,

either party may refer Dispute to mediation in accordance with Clause 14.1 and the other 
party must submit to the mediation. 

(b) The mediation will be administered by Resolution Institute (RI) ACN 008 651 232.

(c) The mediator will be a person who is independent of the parties and who is appointed by
agreement of the parties or, failing agreement within five Business Days from the day on
which the matter has been referred to mediation, by a person nominated by RI through its
nomination service. The fees in respect of the nomination service provided by RI are to be
borne equally by the parties.

(d) Any mediation meetings or proceedings under this clause must be held in Sydney.

(e) The RI Mediation Rules (as amended from time to time) will apply to the mediation.

(f) Unless otherwise stated in the RI Mediation Rules (as amended from time to time) the
remuneration of the mediator will be split evenly by the parties. Each party to a dispute must
pay its own costs of complying with this clause.

(g) All communications during the mediation are confidential and must be treated as made in
the course of compromise and settlement negotiations for the purposes of the applicable
rules of evidence.

(h) It is a condition precedent to the right of either party to commence arbitration or litigation,
that it has first offered to submit the Dispute to mediation.

14.3 Commencing proceedings

A party must not start court proceedings in relation to a Dispute until it has exhausted the procedures 
in this Clause 14 unless the party seeks injunctive or other urgent interlocutory relief. 

14.4 Continuation of rights and obligations 

Despite the existence of a Dispute, each party must continue to perform this Agreement. 

14.5 Exception 

Despite the provisions of this Clause 14, the National Administrator will not be required to comply with 
this clause and may terminate this Agreement with immediate effect or exercise its other rights under 
this Agreement or at Law if the National Administrator determines, in its absolute discretion, that the 
Applicant is responsible for or involved with any false, misleading or deceptive conduct or conduct that 
is likely to be false, misleading or deceptive in respect of any matter arising from this Agreement. 

15 Miscellaneous 

15.1 Survival 

The parties agree that Clauses 1, 2.3, 2.4, 5, 6, 8.3, 9, 13, 14 and 15 of this Agreement will 
survive termination of this Agreement. 
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15.2 National Administrator assignment, novation or transfer 

(a) Nothing in this Agreement restricts or otherwise limits the National Administrators rights to 
transfer, assign, novate, dispose of or encumber any of its rights, obligations or interests 
under this Agreement (Dealing). The Applicant acknowledges that the National 
Administrator may undertake any Dealing at any time on notice to the Applicant. The 
Applicant must promptly undertake and execution any action required to effect the required 
Dealing, including executing any required documentation (on terms acceptable to the 
National Administrator). 

(b) The Applicant acknowledges that: 

(i) the National Administrator may be subject to a machinery of government change by 
executive order made under New South Wales legislation (Order); and 

(ii) an Order is not an assignment, transfer, novation or disposal of any part of this 
Agreement; and 

(iii) each Order will be effected in accordance with the terms of the relevant Order. 

Without limitation, a machinery of government change may include changes to the title, 
structure, department, function or operations of the National Administrator as a result of the 
relevant Order. 

The parties will promptly undertake and execute any action required to comply with each 
relevant Order. 

15.3 Applicable law 

This Agreement is governed by and construed under the laws of the State of New South Wales. 

15.4 Jurisdiction 

Each party agrees to submit to the non-exclusive jurisdiction of the courts of New South Wales, 
including without limitation, with respect to both itself and its property. 

15.5 Third parties 

This Agreement confers rights only upon a person expressed to be a party or expressed to benefit 
from this Agreement, and not upon any other person, including an Applicant’s Representative or the 
Applicant’s Personnel. 

15.6 Applicant’s Representative 

If the Applicant nominates a Representative: 

(a) the Applicant confirms that the Representative has been granted authority to administer the 
Agreement in relation to the Project on its behalf, and with the full knowledge of the 
Applicant; 

(b) the Applicant accepts that it will be liable under this Agreement for the actions of its 
Representative, as if those same actions were taken by the Applicant; 

(c) the Applicant must notify the National Administrator promptly of the revocation of authority 
of any Representative; 

(d) the National Administrator may rely on instructions and information provided by the 
Representative as if they were provided by the Applicant; 
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(e) any information or instructions provided by the Representative to the National Administrator,
the Estimator, the Reviewer or the Accredited Assessor will be deemed to have been given
by the Applicant; and

(f) the National Administrator may discuss the Project and all matters arising under this
Agreement with the Representative as if the Representative were the Applicant.

15.7 Pre-contractual negotiation

This Agreement constitutes the entire agreement and understanding of the parties with respect to the 
subject matter. It sets out the only conduct, representations, warranties, covenants, conditions or 
understandings (collectively, the “Conduct”) relied on by the parties and supersedes all earlier 
Conduct between the parties in connection with its subject matter. Neither party has relied on nor is 
relying on any other Conduct in entering into this Agreement and completing the transactions 
contemplated by it. 

15.8 Further assurance 

Each party must execute any document and perform any action necessary to give full effect to this 
Agreement, whether prior or subsequent to performance of this Agreement. 

15.9 Waivers 

Any failure or delay by any party to exercise any right under this Agreement does not operate as a 
waiver and the single or partial exercise of any right by that party does not preclude any other or 
further exercise of that or any other right by that party. 

15.10 Remedies 

The rights of a party under this Agreement are cumulative and not exclusive of any rights provided by 
Law. 

15.11 Severability 

Any provision of this Agreement which is invalid in any jurisdiction is invalid in that jurisdiction to that 
extent, without invalidating or affecting the remaining provisions of this Agreement or the validity of 
that provision in any other jurisdiction. 

15.12 Joint and several liability 

Any obligation to be performed or restriction to be observed under this Agreement by two or more 
persons binds them jointly and severally. 

15.13 Counterparts 

This Agreement may be executed in any number of counterparts. All counterparts taken together 
constitute one agreement. 

15.14 Electronic Executions 

(a) Each party consents to this document and any variations of this document being signed by
electronic signature by the methods set out in this clause.

(b) This clause applies regardless of the type of legal entity of the parties. If this document or
any subsequent variations are signed on behalf of a legal entity, the persons signing
warrant that they have the authority to sign.
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(c) For the purposes of this clause, the parties agree that the following methods validly identify 
the person signing and indicate that person’s intention to sign this document and any 
variation of it:

(i) insertion of the person’s name on to the document;

(ii) insertion of the person’s name on to the document; or

(iii) use of a stylus or touch finger on a touch screen to sign the document provided that in 
each of the above cases, words to the effect of “Electronic signature of me, [Leon 
Kmita], affixed by me on [20/02/2025]” are also included on the document;

(iv) use of a reliable electronic signature and exchange platform (such as DocuSign or 
AdobeSign) to sign the document; or

(v) as otherwise agreed in writing (including via email) between the parties.

(ci) The parties agree that the above methods are reliable as appropriate for the purpose of 
signing this document and that electronic signing of this document by or on behalf of a party 
indicates that party’s intention to be bound.

(cii) A signed copy of this document transmitted by email or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an original 
executed copy of this document for all purposes.
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Executed as an Agreement 

Signed for and on behalf of National Administrator by its authorised signatory but not so as to incur 
personal liability: 

Signature of Authorised Signatory Signature of Witness

Name of Authorised Signatory 

Director, NABERS and Building Sustainability, 
Communities and Greater Sydney Delivery 
Division 

Name of Witness 

12 Darcy Street, Parramatta NSW 2150 

Position of Authorised Signatory Address of Witness 

By signing this document, the witness states that it witnessed the signing 

of this document over audio visual link (and signed as a witness in 

counterpart if applicable) in accordance with section 14G of the Electronic 

Transactions Act 2000 (NSW). 

Date 

Electronic signature of me 

[name] affixed by me on 

00/00/00 [time pm/am] 

Electronic signature of me 

[name] affixed by me on 

00/00/00 [time pm/am] 
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Insert correct execution block for the Applicant entity, e.g. see various execution blocks below. 

Executed as an Agreement 
by [Leon Kmital] in the presence of: 

Electronic signature of me 
[name] affixed by me on 
00/00/00 [time pm/am

Electronic signature of me 
[name] affixed by me on 
00/00/00 [time pm/am

Signature of witness Signature of [      ] 

By signing this document, the witness states that it witnessed the signing of this 
document over audio visual link (and signed as a witness in counterpart if 
applicable) in accordance with section 14G of the Electronic Transactions Act 
2000 (NSW) 

Name of witness in full 

Address of witness 

Occupation of witness 

Where an individual is executing in its personal capacity: 

Where a company is executing under section 127(1) of the Corporations Act and the company has 
multiple officers: 

Executed by [Builtcom Developments Burwood 
Square Pty Ltd] (ACN 660 782 945) in accordance 
with section 127(1) of the Corporations Act 2001: 

Electronic signature of me 
[name] affixed by me on 
00/00/00 [time pm/am 

Electronic signature of me 
[name] affixed by me on 
00/00/00 [time pm/am 

Signature of Director Signature of Director/ Secretary 

Name of Director in full Name of Director/Secretary in full 
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Where a company is executing under section 127(1) of the Corporations Act and the company has a 
sole director/secretary: 

Executed by Builtcom Developments Burwood 
Square Pty Ltd (ACN 660 782 945) in accordance 
with section 127 of the Corporations Act 2001 (Cth): 

Electronic signature of me 
[name] affixed by me on  
00/00/00 [time pm/am 

Signature of Director/Secretary 

Name of Director/Secretary in full 
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Schedule 1 Rating licence period, rights and status 

Possible Status options are as follows: 

STATUS NAME DESCRIPTION 

In progress • The Agreement to Rate document has been counter-signed by NABERS.

• Awaiting performance ratings to be certified for all rating types associated with the Agreement to Rate.

Complete • Performance ratings for all of the rating types associated with the Agreement to Rate have been certified.

• This is a final status for the Project.

Not valid — terminated by the National 
Administrator 

• If the National Administrator terminated an Agreement to Rate.

• This status is a final status for the Project.

Not valid — terminated by Applicant • If the Applicant terminates an Agreement to Rate.

• This status is a final status for the Project.

Not valid — terminated due to Project 
transfer 

• If the Applicant sells some or all of the Project and the purchaser does not sign a deed of novation of the
Agreement.
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Schedule 2 Liability limitations 

Option 1: Limitation of Trustee Liability 

For Schedule 2, this Option 1 should be used when the Applicant is a trustee company for a Trust. If 
however, the Trust involves a Custodian, then Option 2 (next page) will be more suitable. 

This Schedule is only applicable to a trustee company. 

1 The Trustee enters into this Agreement in its capacity as the trustee for the Trust constituted 
by a trust deed (Trust Deed). 

2 Subject to Clause 4 of this Schedule, liability arising under or in connection with this 
Agreement (except under or in connection with Clause 1 of this Schedule above) is limited and 
can be enforced against the Trustee only to the extent to which the Trustee, having sought 
indemnification to the maximum extent possible, is actually indemnified in respect of that 
liability out of the assets of the Trust. This limitation of the Trustee’s liability extends to all 
liabilities and obligations of the Trustee in any way connected with any representation, 
warranty, conduct, omission, agreement or transaction related to this Agreement. 

3 No party to this Agreement or any person claiming through or on behalf of them will be entitled 
to: 

(a) claim from or commence proceedings against the Trustee in respect of any liability in
any capacity other than as the trustee of the Trust;

(b) seek the appointment of a receiver, receiver and manager, liquidator, an administrator
or any similar office-holder to the Trustee, or prove in any Liquidation, administration
or arrangement of or affecting the Trustee, except in relation to the assets of the Trust;
or

(c) enforce or seek to enforce any judgment in respect of a liability under this Agreement
or otherwise against the Trustee in any capacity other than as Trustee of the Trust,

except under or in connection with Clause 1 of this Schedule above. 

4 Notwithstanding any other provision of this Agreement, Clauses 2 and 3 of this Schedule do 
not apply to any obligation or liability of the Trustee to the extent to which there is, in respect of 
that obligation or liability, whether under the Trust Deed or by operation of Law, a reduction in 
the extent of the Trustee’s indemnification, or loss of the Trustee’s right of indemnification, out 
of the assets of the Trust as a result of Trustee’s failure to properly perform its duties as 
trustee of the Trust.  

5 Nothing in Clause 4 of this Schedule will make the Trustee liable for any claim for an amount 
greater than the amount which the National Administrator would have been able to claim and 
recover from the assets of the Trust in relation to the relevant obligation or liability if the 
Trustee’s right of indemnification, out of the assets of the Trust had not been prejudiced by the 
failure of the Trustee to properly perform its duties. 
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Option 2: Limitation of Custodian and Trustee liability 

For Schedule 2, this Option 2 should be used when the Applicant involves a Custodian of a trust. 

This Schedule is only applicable to a custodian and a trustee company 

Definitions 

1 A reference to “Custodian” and “Trustee” means the entities identified in the project details. 

The Custodian 

2 The Custodian enters into this Agreement as agent of the Trustee. The Custodian only acts in 
accordance with the terms and conditions of the document under which it is appointed as the 
Trustee's agent and is not liable under any circumstances to any party under this Agreement. 

3 The Custodian must carry out the obligations under this Agreement to the extent that the same 
are capable of being carried out by it as Custodian and are not capable of being carried out by 
the Trustee (Custodian Obligations). 

4 The Trustee must perform the obligations under this Agreement with the exception of the 
Custodian Obligations and must procure that the Custodian performs the Custodian 
Obligations. 

5 This limitation of the Custodian’s liability applies despite any other provision of this Agreement 
and extends to all liabilities and obligations of the Custodian in any way connected with any 
obligation including representation or warranty arising out of this Agreement. 

6 The Custodian is not required to do or refrain from doing anything under this Agreement 
unless the Custodian’s liability is limited in the same manner as set out in Clause 2. 

7 No attorney, agent, receiver or receiver and manager appointed under this Agreement has 
authority to act on behalf of the Custodian in a way which exposes the Custodian to any 
liability. 

8 If, whether by the express provisions of this Agreement or by implication of law, the Custodian 
makes or is taken to have made any representation or warranty then, those representations 
and warranties are taken to have been made by the Trustee. 

The Trustee 

9 The Trustee enters into this Agreement in its capacity as the trustee for the Trust constituted 
by a trust deed (Trust Deed). 

10 Subject to Clause 11 of this Schedule, liability arising under or in connection with this 
Agreement is limited and can be enforced against the Trustee only to the extent to which the 
Trustee, having sought indemnification to the maximum extent possible, is actually indemnified 
in respect of that liability out of the assets of the Trust. This limitation of the Trustee’s liability 
extends to all liabilities and obligations of the Trustee in any way connected with any 
representation, warranty, conduct, omission, agreement or transaction related to this 
Agreement. 

11 No party to this Agreement or any person claiming through or on behalf of them will be entitled 
to: 

(a) claim from or commence proceedings against the Trustee in respect of any liability in
any capacity other than as the trustee of the Trust;

(b) seek the appointment of a receiver, receiver and manager, liquidator, an administrator
or any similar office-holder to the Trustee, or prove in any Liquidation, administration
or arrangement of or affecting the Trustee, except in relation to the assets of the Trust;
or



© State of New South Wales 
The National Australian Built Environment Rating System (NABERS) 

33 

(c) enforce or seek to enforce any judgment in respect of a liability under this Agreement
or otherwise against the Trustee in any capacity other than as Trustee of the Trust,

except under or in connection with Clause 10 of this Schedule above. 

12 Notwithstanding any other provision of this Agreement, Clauses 10 and 11 of this Schedule do 
not apply to any obligation or liability of the Trustee to the extent to which there is, in respect of 
that obligation or liability, whether under the Trust Deed or by operation of Law, a reduction in 
the extent of the Trustee’s indemnification, or loss of the Trustee’s right of indemnification, out 
of the assets of the Trust as a result of Trustee’s failure to properly perform its duties as 
trustee of the Trust. 

13 Nothing in Clause 10 of this Schedule will make the Trustee liable for any claim for an amount 
greater than the amount which the National Administrator would have been able to claim and 
recover from the assets of the Trust in relation to the relevant obligation or liability if the 
Trustee’s right of indemnification, out of the assets of the Trust had not been prejudiced by the 
failure of the Trustee to properly perform its duties. 



Step 1: About the building

Building location and site data

Building address

Postcode

Town/city

Distance to nearest major city/town

Project stage

New build or major renovation?

Brownfield or greenfield site?

Floor area by NCC building classification Gross (GFA)

Class 1a: Detached residential buildings

Class 1b: Boarding houses and hostels

Class 2: Multi-unit residential buildings 4,887

Class 3: Other residential buildings

Class 4: Residential inside non-residential

Class 5: Office buildings 998

Class 6: Retail buildings 5,517

Class 7a: Carparks 5,715

Class 7b: Warehouse-type buildings

Class 8: Industrial buildings

Class 9a: Healthcare buildings

Class 9b: Civic buildings

Class 9c: Aged care and personal care buildings

Class 10a: Non-habitable buildings

Class 10b: Miscellaneous structures

Class 10c: Bushfire shelters

Total 17,117

Project information

Total cost of project

Building design life

Estimated envelope life

Estimated replacement cycle for mechanical services

Estimated replacement cycle for vertical transportation

Dimensions of the building and the site Value

Fill out b

Value

Greenfield

Value

2-4 Burleigh Street & 20-24 Ra

BURWOOD + 2 other localities

2134

Development Application

New build

Please enter all floor areas relevant to your building. Leave areas blank if not applicable. 
building classifications. Please also enter the corresponding net area (Net Lettable Area,
where it is commonly used for that building classification.



Site area

Shared services or infrastructure

Building footprint area

Typical floor area (if different to building footprint area)

Typical floor perimeter

Area of external carpark (not included in GFA)

Area of external hardstand (not included in GFA)

Area of other hard landscaping (not included in GFA)

Number of floors/storeys above ground, including ground floor

Number of floors/storeys below ground

Number of floors/storeys of car parking

Total height above ground

Structural material choices

Foundation type

Frame type (dominant)

Suspended floor type (typical)

Describe low carbon materials specified in your building
(e.g. green concrete, low carbon bricks)

Describe recycled content specified in your building
(e.g. recycled steel) Recycling diabetic

Hybrid: Steel, reinforced concr

Post-tensioned concrete

Value

Piles

Green concrete

No



Unit

km

Net (NLA/NSA/UFA) Unit

0 m²

0 m²

4,887 m²

0 m²

0 m²

998 m²

5,517 m²

5,890 m²

0 m²

0 m²

0 m²

0 m²

0 m²

0 m²

0 m²

0 m²

17,292 m²

Unit

AUD excl. GST

years

years

years

years

Unit

blue cells

50

ailway Parade, Burwood

s

12

Please enter Gross Floor Area (GFA) for all 
 Net Sellable Area or Usable Floor Area) 

117,976,065



m²

m²

m²

m

m2

m2

m2

no.

no.

no.

m

Unit

rete

5

0

143.9

1,329

847

473

85

0

0

39

5



Note

Required

Town/city/suburb/region automated from postcode (may not give exact town name)

Enter for rural/regional locations only

Required

Required

Required

Note

Required for Class 1a: Detached residential houses, townhouses

Required for Class 1b: Boarding house, guest house, hostel

Required for Class 2: Multi-unit residential, including apartment buildings

Required for Class 3: Other residential buildings

Required for Class 4: Residential building inside a non-residential building, e.g., caretaker resi

Required for Class 5: Office building

Required for Class 6: Retail building, e.g., shop, restaurant, café

Required for Class 7a: Carparks

Required for Class 7b: Warehouses, wholesalers and storage facilities

Required for Class 8: Industrial buildings, e.g., factories and workshops

Required for Class 9a: Healthcare, e.g., hospitals, clinics, day surgeries

Required for Class 9b: Civic buildings, e.g., theatres, civic centres, train stations

Required for Class 9c: Aged care and personal care

Required for Class 10a: Non-habitable buildings including sheds, carports and private garages

Required for Class 10b: Miscellaneous structures, including fences, masts, antennas, retaining

Required for Class 10c: Bushfire shelters not attached to a Class 1a building

Required: Sum of m² inputs must be more than 0.

Note

Required

Required

Optional

Optional

Optional

Note



Required

Required

Required

Only needed if different to row above

Required

Required. Enter 0 if not applicable.

Required. Enter 0 if not applicable.

Required. Enter 0 if not applicable.

Required

Required. Enter 0 if not applicable.

Required. Enter 0 if not applicable.

Required

Note

Required

Required

Only needed for multi-storey buildings

Required

Required



Comment

Postcode of building

Town/city/suburb/region of the building site. 
Declare the shortest route by road to your site from the centre of your nearest major city (>100,000 people). 
The route must be traversable by a semitrailer truck.
Stage of development

Gross Floor Area (GFA), as defined by the AIQS Australian Cost Management Manual

Net area (Net Lettable Area, Net Sellable Area, Usable Floor Area), as defined by the PCA's Method of Measure

idence

s

g walls and swimming pools

Include labour, materials, transport, plant, equipment and professional fees. Exclude GST, land, finance, escala

If uncertain, enter 50 years



Total area of site to external boundary.

Indicate if there are shared services that the building utilises, or shared foundations, basement or podium

Total floor area of the ground floor measured to the outside edge of the floorplate.

Include all other impervious areas. For example, patios, paths and driveways (not already included in carparks a

Measured from the average finished grade to the highest point of the building, excluding protrusions (lighting rod



ement

ation and other costs.



and hardstands above).

ds, masts, chimneys, etc.)
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