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Drew Anderson

NSW Department of Planning, Housing and Infrastructure
4 Parramatta Square, 12 Darcy Street

Parramatta NSW 2150

Billabong Creek Environmental Water Regulators (SSI-50831979) - Response to Submissions

Dear Drew,

Thank you for your referral dated 10 June 2025 seeking advice from WaterNSW on the Billabong Creek
Environmental Water Regulators (SSI-50831979) Response to Submissions (RTS).

We have reviewed the proponent’s RTS report against WaterNSW advice dated 18 December 2024 on the
Environmental Impact Statement (EIS) and provide this advice in response.

In considering our advice it is important to reiterate WaterNSW's interest in the Proposal, as the proposed
owner of the Billabong Creek Environmental Water Regulators and the operator of the Yanco Creek bulk
water system.

Accordingly, we must be satisfied that the assets and systems subject to the Proposal can be operated as
approved, within operational realities and limitations, to avoid future non-compliance. We also have a role
in representing the interest of customers and communities to ensure government funded infrastructure
effectively and efficiently achieves its intended outcomes.

Prior to determination:

WaterNSW considers most of our advice on the EIS have been addressed by the proponent in the RTS
report, and our responses to the remaining items are provided at Appendix A.

However, the following key issues remain which require further consultation with WaterNSW and other
relevant agency stakeholders prior to determination.

1. Propertyrights

Outside of flood operations, WaterNSW is not empowered to operate the system to cause deliberate
inundation. Therefore, an authorising environment is required to empower WaterNSW to release
environmental flows with the purpose of over bank inundation and to mitigate associated liability risks.

Should the proponent be able to provide WaterNSW confidence that any inundation will be minor having
regard to risk to life and property, WaterNSW considers flood inundation easements for affected
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properties would be sufficient to address these issues. WaterNSW is unable to hold flood inundation
easements and as such the proponent must secure all necessary easements, on terms satisfactory to
WaterNSW, prior to testing or commissioning. Our advice on this matter is provided at Appendix A.

2. Draft Yanco Creek System Operations Plan — agency roles and responsibilities

We note the proponent's response to WaterNSW advice at 4.3.4 and 4.3.5 of the RTS report. While the
proponent considers these matters outside of the scope of their EIS, WaterNSW seeks to ensure that
approval for the Proposal under the NSW Environmental Planning & Assessment Act 1979 (EP&A Act)
recognises that any approvals can still be issued under the NSW Water Management Act 2000(WM Act),
and its broader requlatory framework still applies. Therefore, this should be appropriately considered and
implemented to ensure that WaterNSW can operate the Proposal and comply with the objectives,
principles and rules set out by the Proposal within river system and infrastructure constraints and within
our roles and responsibilities as the river operator, not the policy setting agency.

In this regard, WaterNSW has two key outstanding matters for resolution in relation to the Draft Yanco
Creek System Operations Plan (Draft Operations Plan). We consider resolving these two headline matters
will go to addressing the range of responses WaterNSW provided on the Draft Operations Plan as part of
our advice on the EIS. The matters are set out below.

The first matter is that the proposed roles and responsibilities and governance contemplated in the Draft
Operations Plan do not align with the roles of water management agencies in NSW where:

. The NSW Department of Climate Change, Energy, the Environment and Water (DCCEEW) - Water is
responsible for planning, policy development, and regulatory frameworks for regional water in NSW.
It develops, assesses and recommends changes to NSW's water legislation, water sharing/water
resource plans, regional water strategies and water management rules and is also responsible for
applying and reviewing water supply work approval conditions for WaterNSW works; and

. WaterNSW is responsible for supplying the state’s bulk water needs, operating the state's river
systems and the bulk water supply system in accordance with the policy and requlatory framework. It
does not have a conferred function to set conditions for its own water supply work approvals, as that
would be a conflict of interest.

The Draft Operations Plan is inconsistent with the above as it sets detailed and prescriptive operating rules
that are effectively policy settings and requires WaterNSW to undertake reviews of these policy settings
and its own work approval conditions.

WaterNSW considers this inconsistency may be an unintended outcome of the parallel regulatory
frameworks of the EP&A Act and WM Act for State Significant water infrastructure projects.
Consequently, the Draft Operations Plan appears to capture all aspects which the proponent believe are
required to be conditioned. While we acknowledge that the EP&A Act provides an exemption for obtaining
a water supply work approval for the construction or use of works delivered as State Significant
infrastructure, we do not consider that this precludes the ongoing management of this infrastructure
being brought under the WM Act post-construction and an approval being issued to enable appropriate
conditioning on WaterNSW under Water Sharing Plan (WSP) provisions (i.e. the WM Act framework).

To resolve this, an alternative approach to the extensive and prescriptive Draft Operations Plan, is for a
Condition of Approval for the Proposal could require that the Water Sharing Plan for the Murrumbidgee
Requlated River Water Source (Murrumbidgee WSP) is amended to include agreed environmental
provisions, such as targeted and minimum flow requirements, and system operation requirements where
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these are policy settings. WaterNSW understands there are provisions in the Murrumbidgee WSP to allow
for amendments to give effect to the Sustainable Diversion Limit Adjustment Mechanism (SDLAM)
Program (the Program). The WSP is also due for review and replacement from 2026, which could afford an
opportunity to include any new provisions required.

This would then provide for DCCEEW-Water to amend the relevant WaterNSW water supply work
approval(s) to require WaterNSW to apply specific provisions in the plan, and / or to develop and implement
an Operations Procedure which would guide how WaterNSW would operate the Yanco Creek system to best
achieve the Proposal and Program’s policy outcomes(as represented in the WSP).

This would establish accountability in accordance with the roles of water management agencies in NSW
and provide for:

. policy settings(such as environmental flows), system operation requirements and trading rules to be
set under the established water management regulatory framework. This is appropriate as these
measures can impact other water users in the Murrumbidgee system and allows for appropriate
transparency and governance over time. These provisions would then become a regulatory obligation
on WaterNSW when adopted as mandatory conditions in a water supply work approval that are purely
operational (e.g. reporting requirements) to be established by WaterNSW in an Operations
Procedure; and

. DCCEEW-Water to undertake reviews of the effectiveness of the Proposal and Program, noting
WaterNSW would contribute to the review by providing data, performance and opportunities for
improvement based on the Operations Procedure.

Should the above approach be adopted it would allow for the Draft Operations Plan to be revised to a short
document setting out the Proposal’'s Operations Procedure, which has no policy settingsinit. The
environmental objectives, intended outcomes, guiding principles and policy settings would be in the WSP
or potentially a Regional Water Strategy and would guide the Operations Procedure.

WaterNSW would prepare an Operations Procedure which would guide how WaterNSW would operate the
Yanco Creek assets/system to best achieve the Proposal’s policy outcomes. Relevant operational
provisions of the current Draft Operations Plan could be used as the basis for the Operations Procedure.

The second matter is the uncertainty of the Proposal’'s requirement for water as set out in the Draft
Operations Plan. Separate to the matter that the underlying principle for the SDLAM Program is that they
must achieve equivalent environmental outcomes with less water, and as owner and operator WaterNSW
requires certainty that either:

. the Proposal will not require additional water to achieve its outcomes; or
. if additional water is required, DCCEEW-Water confirm they will secure the required additional water
through the WSP and associated updates to Available Water Determination calculations.

In the absence of either of the above, WaterNSW is concerned that it will be the owner and operator of the
Proposal that will not be capable of achieving its intended outcomes. This would create reputational issues
for DCCEEW-Water (and by association WaterNSW) as well as potential compliance and future funding
issues for WaterNSW.

As the system operator, WaterNSW would be pleased to provide additional information and data to
DCCEEW-Water and the Murray-Darling Basin Authority to enable further validation and reconciliation of
the modelling assessments to improve confidence on this matter.
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Next Steps

WaterNSW is committed to working collaboratively with the proponent to resolve the matters set out
above.

Should the Proposal be approved, WaterNSW would appreciate being advised of the proposed Conditions
of Approval that relate to the above and attached matters.

If you have any questions regarding this advice, please contact mina.suh@waternsw.com.au.

Yours sincerely,

Ben Lathwell
Policy and Regulatory Director, Major Projects

Attachments: Appendix A - WaterNSW detailed advice on RTS
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4.3.12 Appendix H Flood Assessment - inundation impacts

1. The proponent is to provide property rights to WaterNSW' satisfaction prior to commissioning for
private properties that would experience additional inundation from the proposed system
operations.

4.3.22 Appendix 0 Land Use Assessment Report

2. The proponentisto provide WaterNSW with further information on the grazing leases to confirm
that these would not impact WaterNSW' access to and operation of the proposed infrastructure.

4.3.23 Appendix 0 Land Use Assessment Report - inundation

3. WaterNSW must be consulted regarding preferred mitigation measures for flooding impacts,
noting the proponent will consult with affected property owners. The extent of inundation to
private properties through the proposed operations and mitigation in the form of property rights
must be finalised prior to the commissioning of the proposed infrastructure.

4.3.24 Appendix R Social Impact Assessment

4. Any future requirements on WaterNSW to implement and report on the delivery of cultural water
orders will require additional funding. Should this be progressed, consultation with WaterNSW is
required.

4.8.1and 4.8.3 Crown Lands advice on property

5. WaterNSW is to be consulted and approve the terms and conditions of the easement agreements
where WaterNSW is proposed to hold the easement on title.
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