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By Email  

Dear Mr McNicol 
 

Horsley Park – Project Approval MP 10_0130 
Modification Application (MP 10_0130 MOD 1) 
Jacfin Response to Submissions 
 

We refer to the four submissions received in relation to Jacfin's updated modification application for the 
existing Horsley Park Stage 1 Project Approval MP 10_0130 from: 

• Fairfield City Council (Fairfield), dated 22 August 2018; 

• Roads and Maritime Services (RMS), dated 19 August 2018; 

• Penrith City Council (Penrith), dated 15 August 2018; and 

• Dentons, on behalf of CSR (CSR), dated 15 August 2018.  CSR is an adjoining landowner. 

Jacfin's response to the above submissions follows.  

We refer throughout to Jacfin's premises at Lot A in DP392643 as the Property. Capitalised terms are used 
consistently with the Project Approval conditions, modification application documents and the terms of the 
above Submissions as indicated. 

1 Response to Fairfield submission 

Fairfield's submission includes comments about the Access Road and Local Road 2. 

(a) Access Road 

As detailed in the modification application, Jacfin consulted extensively with Fairfield about 
the access arrangements to the Property prior to submitting the application to ensure it 
addressed any concerns of Fairfield in relation to road access and impacts. 

During consultation, Fairfield advised it was satisfied with the design of the Access Road 
proposed in the modification application.  This is confirmed in Fairfield's submission which 
states "Council does not have an issue with the delivery of machinery for earth works via the 
access way". 

Further, during consultation, it was acknowledged that Fairfield had recently granted a permit 
under section 138 of the Roads Act 1993 (Road Permit) to CSR to construct a road in the 
Burley Road reserve and that access arrangements along the Access Road would need to 
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be coordinated with CSR in the interests of minimising disruption.  Again, this is confirmed in 
Fairfield's submission which states "Jacfin should liaise with the CSR Development team to 
coordinate movement of machinery". 

In the updated modification application, Jacfin proposed Condition 13 of Schedule 3 be 
amended to provide for: 

(i) Fairfield to be consulted about a Traffic Control Plan relating to the use of the 
Access Road prior to commencement of site establishment works (TCP); and 

(ii) that TCP (with our emphasis added): 

(A) "detail the measures that would be implemented to ensure road safety 
during construction, including (but not limited to) … integration of traffic 
controls with existing traffic management for development works by 
others on adjoining properties where the same sections of the Access 
Road are utilised by more than one party"; and 

(B) "detail the access and parking arrangements for the Site during site 
establishment, bulk earthworks and services installation". 

The Fairfield submission also states that: 

If access from the unformed Burley Road location becomes an issue, due to circumstances 
beyond the control of CSR and the Fairfield City Council, an alternative access point to the 
Jacfin site can be achieved via the corner of Greenway Place and Horsley Road, Horsley 
Park...   

Jacfin can make alternate arrangements for its earthmoving plant to be delivered to the 
Property if the use of the Access Road cannot be reasonably coordinated. If alternative 
arrangements are used by Jacfin, there will be no cause for the timing of the approval of a 
TCP to restrict the commencement of bulk earthworks.  Accordingly Jacfin proposes a 
modified form of paragraph (a) in Condition 13 of Schedule 3, to accommodate the 
alternative access scenario.  The proposed replacement paragraph follows, which is to the 
effect that the TCP (bold emphasis on new words): 

(a) be approved by the Secretary prior to the commencement of any site 
establishment, bulk earthworks or services installation at the Site, if the 
Access Road will be used by traffic to access the Site for those works; 

Jacfin further proposes the insertion of a new clarifying note below Condition 13 as follows: 

Note: The TCP is intended to coordinate integrated management of traffic 
accessing the Site via the Access Road for the site establishment, bulk 
earthworks or services installation, with traffic on the Access Road from 
adjacent development. If works-related traffic to the Site uses alternative 
means of access (ie other than the Access Road), no TCP is required. 

The proposed amended condition is directly responsive to, and will adequately address, 
Fairfield's submission about the need to liaise with CSR about initial access arrangements 
where they relate to the use of the Access Road, but will permit the use of alternative access 
not to be delayed by steps in the consultation and approval of a TCP or the time required to 
establish coordination arrangements for traffic with CSR. 

(b) Local Road 2 

Fairfield's submission proposes an additional condition to be imposed on Jacfin to require 
the preparation and submission of a dilapidation report and a geotechnical engineering 
report.   
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Jacfin is prepared to accept additional requirements to prepare a dilapidation report and 
geotechnical report related to the construction of Local Road 2 on the basis: 

(i) The reports are required to be prepared and submitted to Fairfield and, if deemed 
necessary, the Secretary, prior to the commencement of any construction of that part 
of Local Road 2 in the Fairfield Local Government Area (as opposed to the 
commencement of 'any works on site'); and 

(ii) The reports be limited to the assessment of that part of Local Road 2 in the Fairfield 
Local Government Area (as opposed to requiring assessment beyond the LGA 
boundary). 

Fairfield's submission correctly notes that "CSR will be completing [its local] road [connecting 
Old Wallgrove Road to its property within the Burley Road reserve] prior to Jacfin 
constructing the extension to their site [i.e. Local Road 2]".   

It follows that any prerequisites to the commencement of construction for Local Road 2 are 
not relevant to, and should not prevent, the use of the Access Road and the  
commencement of bulk earthworks and site establishment works at the Property via use of 
the Access Road or any alternative access.   

The drafting of the additional condition proposed in Fairfield's submission would require 
Jacfin to submit a dilapidation report "prior to the commencement of any works on site".  The 
timing implications of the proposed drafting appears inadvertently broad, as submission prior 
to any works would be inconsistent with Fairfield's support for the immediate use of the 
Access Road subject to appropriate coordination with CSR.  It is also inconsistent with the 
timeframe in the suggested additional condition proposed in Fairfield's submission which 
requires a geotechnical engineering report "with any Construction Certificate" for the Local 
Road. Further, given CSR's road works will be completed prior to (and likely well before) the 
commencement of construction of Local Road 2 as noted above, any requirement to 
complete a dilapidation report prior to the use of the Access Road would be unnecessary 
and unreasonable. 

Jacfin anticipates that the intention of Fairfield's submission was to suggest the imposition of 
an additional requirement on Jacfin to prepare relevant dilapidation and geotechnical reports, 
and to submit those reports to Fairfield, prior to the commencement of construction of that 
part of Local Road 2 and the issue of an associated construction certificate.  Such a 
requirement is consistent with the timeframes in a number of the Stage 1 Project Approval 
conditions related to the Local Roads as proposed to be amended by the modification 
application (see, for example, Condition 19, Schedule 3). 

Jacfin is content to accept the obligation to undertake such reports, however, for the reasons 
outlined above, does not agree with the timing proposed by the suggested condition in 
Fairfield's submission.   

In response to Fairfield's submission, Jacfin proposes to make the additional Commitment 
outlined in Attachment A as part of the Statement of Commitments required to be complied 
with under the Stage 1 Project Approval (Appendix 1).  The drafting in the Fairfield 
submission has been adopted in the drafting of the additional commitment to the extent 
appropriate and consistent with the comments above. 

2 Response to RMS submission 

We note RMS raises no objections subject to the DPE being satisfied that the modifications comply 
with the planning controls for the site and in accordance with the approved Master Plan. 
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Jacfin submits that the DPE should be so satisfied, and accordingly no issues arise from the RMS 
submission. 

3 Response to Penrith submission 

We note Penrith "raises no objections" to the modification application. 

Penrith has provided two comments for the DPE to consider as part of the assessment of the 
application regarding Fairfield consultation and transfer of part of the Crown road reserve for Burley 
Road. 

(a) Consultation with Fairfield 

Penrith's first comment is that "the application be referred to [Fairfield] to comment on the 
implications of the road access arrangements and any potential impacts on the local road 
network within the Fairfield Local Government Area".   

This has already occurred, with Jacfin's response to Fairfield's submission provided above. 

As noted above and detailed in the modification application, Jacfin consulted extensively with 
Fairfield about the access arrangements to the Property prior to submitting the application to 
ensure it addressed any concerns of Fairfield in relation to road access and impacts.   

In response to that consultation, Jacfin proposed amended conditions as part of the 
modification application so that: 

(i) Fairfield will be consulted about the TCP relating to the use of the Access Road prior 
to commencement of site establishment works (Condition 13, Schedule 3);  

(ii) Fairfield will be consulted about the design of the Local Roads (Condition 7, 
Schedule 3); and  

(iii) Details of measures for road safety and network efficiency will be included in a 
Transport Management and Traffic Control Plan for the future Local Roads that 
Jacfin will be required to implement (Condition 19, Schedule 3). 

(b) Transfer of part of the Crown road reserve for Burley Road 

Penrith's second comment confirms that its consideration of whether to become the roads 
authority for part of the Crown road reserve extending from Burley Road into the Penrith 
Local Government Area is subject to the resolution of certain matters outlined in the 
submission. 

As detailed in the modification application, Jacfin consulted with Penrith prior to submitting 
the application to ensure it addressed any concerns.  As a result, Jacfin was already aware 
of the matters outlined in the submission and has addressed them in the modification 
application as follows (following the order of items a-f in the Penrith submission): 

(i) Jacfin has made an additional commitment to undertake a Phase 2 contamination 
investigation on the relevant part of the Burley Road Crown road reserve (Statement 
of Commitment 9).  

Jacfin has accepted an obligation to undertake the assessment, and, if necessary, to 
implement a Contamination Management Plan to the satisfaction of the Secretary. 

(ii) Jacfin accepts the requested consolidation of the 2 proposed drainage lines to one 
discharge point. 

Revised plans adopting Penrith's requested change will be prepared as a 
post-modification requirement for further consultation with Penrith under modified 
Condition 5 of Schedule 3.  
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That Condition further provides that the Stormwater and Drainage Management Plan 
will be prepared by a suitably qualified and experienced expert, and approved by the 
Secretary. 

(iii) In relation to Penrith's request for a "stub easement" over the downstream property 
which is the riparian corridor in the Fairfield LGA, we have verified that the riparian 
corridor is privately owned (title search attached for Lot 3 in DP1237058) and is 
already subject to an easement-in-gross for the drainage of water for the benefit of 
Fairfield as the LGA authority (section 88B instrument attached). 

Penrith submits that "if the riparian corridor is owned by Fairfield Council however, 
an easement will not be required". 

Jacfin submits in reply that the existing easement interest for the benefit of Fairfield 
for the drainage of water is sufficient and fit-for-purpose for stormwater drainage to 
pass over the land in the riparian corridor. 

In addition to the easement, Fairfield has the benefit of a restriction on use which 
burdens the owner of the riparian corridor land not to make changes to ground 
surface levels without Fairfield consent, nor to erect fencing that would obstruct the 
flow of water across the land (section 88B instrument attached). 

Penrith's submission also states "The Department is requested to ensure that 
suitable legal rights of drainage are in place to service the development".  

Jacfin submits that the drainage easement and restriction on use are satisfactory 
legal arrangements for drainage of water from the road reserve into the riparian 
corridor on its northern boundary. 

Furthermore, these arrangements have been considered sufficient for drainage 
purposes under approvals issued for the development containing the riparian 
corridor and by Fairfield for drainage of water from the 'Burley Rd Works' being 
undertaken by CSR when Fairfield issued a Road Permit to CSR.  

(iv) In relation to the provision of water quality devices or maintenance arrangements, 
Jacfin accepts that these matters will be resolved by consultation with Penrith as a 
post-modification requirement. As noted above, Condition 5 of Schedule 3 will 
provide for the preparation, approval and implementation of a Stormwater and 
Drainage Management Plan. 

(v) Similarly, any provision of pipes and box culverts as a design alternative will be 
resolved as a post-modification requirement under Condition 5 of Schedule 3. 

(vi) In relation to the request for a stormwater management plan, this will also be 
delivered post-modification under Condition 5 of Schedule 3 that provides for the 
preparation, approval and implementation of a Stormwater and Drainage 
Management Plan. 

4 Response to CSR submission 

Dentons, on behalf of CSR, has raised concerns with the Access Road and future Local Road 
access to the Property, which are addressed in turn below. 

As a preliminary point, the CSR submission is based on a misunderstanding that the existing Stage 1 
Project Approval "intended that Jacfin would access its site via the future Southern Link Road".  That 
is incorrect. The existing Stage 1 Project Approval in fact contemplates "a temporary access road for 
construction purposes" along the Burley Road reserve for access to the Property prior to the 
construction of the future Southern Link Road.  



NSW Department of Planning & Environment   
 
 

mwzb A0143761282v5 120562169     24.8.2018 page 7
 

Furthermore, Jacfin's existing Stage 1 Project Approval pre-dates the Road Permit granted to CSR 
for the 'Burley Rd Works' by Fairfield. 

(a) Access Road 

First, it is important for the CSR submission to be understood in the context of the existing 
access and use of the area of the Access Road by our client, in addition to its clear legal 
rights to access the Property over publicly-owned land reserved as road (see, for example, 
sections 5 and 6 of the Roads Act 1993).  

We are instructed that Jacfin has utilised for a period of 60 years, and continues to utilise, 
the road reserve along the Burley Road alignment for access to the Property to operate its 
cattle grazing business.  This business involves the ongoing access to the Property at all 
times of day or night by light and heavy vehicles, including cattle transport trucks. 

Jacfin has been continuing to use the Access Road for these purposes since CSR recently 
commenced its traffic control management arrangements. Jacfin, and its contractors and 
agents, accessing the Property have been complying with any directions given by CSR's 
engaged traffic management contractors as they traverse that part of the Burley Road 
alignment where CSR is undertaking works. 

Against this background, Jacfin's proposed modification as it relates to the use of the Access 
Road by light and heavy vehicles does not propose any fundamental change to the status 
quo.  Jacfin's anticipated traffic requirements for the bulk earthworks and site establishment 
are approximately 5 light vehicles daily for workers on-site.  A single entry and exit for the 
delivery of the bulldozer, and at the conclusion of works for its collection, suggests a handful 
only of heavy vehicle movements for this phase of work.  

Second, the design of the Access Road was undertaken by CSR and its use must be 
compatible with CSR's 'Burley Rd Works'. 

Fairfield, being the roads authority that approved CSR's Road Permit for the 'Burley Rd 
Works', advised Jacfin it was satisfied with the use of the Access Road during pre-lodgement 
consultation with Jacfin and has confirmed this position in its submission. 

Third, and as discussed in the response to Fairfield's submission, under Condition 13 of 
Schedule 3 as proposed to be amended by the modification application: 

(i) Fairfield will be consulted about a TCP relating to the use of the Access Road prior 
to commencement of site establishment works; and 

(ii) that TCP is required to, amongst other matters, "detail the measures that would be 
implemented to ensure road safety during construction, including (but not limited to) 
… integration of traffic controls with existing traffic management for development 
works by others on adjoining properties where the same sections of the Access 
Road are utilised by more than one party". 

These management measures are appropriate and reasonable in the context of CSR's 
'Burley Rd Works', established access arrangements to the Property and Jacfin's legal rights 
to access the Property via the Burley Road reserve.  The proposed amendment to 
Condition 13 of Schedule 3 clearly demonstrates Jacfin's acceptance of the need to 
coordinate access with CSR's traffic control contractors. 

While the submission states that "CSR does not wish to obstruct Jacfin from commencing its 
development and is willing to facilitate reasonable access", CSR then submits: 

Jacfin should not be able to use the Access Road for heavy vehicles and construction 
equipment prior to handover to Fairfield City Council [unless]: 
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a)  Jacfin and its contractors must agree to comply with CSR’s principal contractors’ 
workplace health and safety requirements, including signing in and out of the site, 
providing relevant Safe Work Methods Statements, certificates and associated 
insurances; 

b)  Jacfin and its contractors must coordinate access with CSR’s principal contractor and 
project manager and give at least 7 days prior notice before requiring entry for large 
vehicles, heavy machinery and equipment; 

c)  A Road Safety Audit undertaken by Jacfin to confirm heavy vehicles can safely 
traverse the Temporary Access Path; 

d)  Large vehicles, heavy machinery and other equipment will be able gain access to the 
Jacfin Property, but they will not be permitted to move back and forth along the site of 
the Burley Rd Works such time as CSR has completed the Burley Rd Works and 
handed the works over to Fairfield City Council; and 

e)  If the Temporary Access Path proves unsuitable for any particular vehicle or 
machinery, Jacfin must either find an alternative access route to transport the vehicle 
or machinery to the Jacfin Property, or it must wait until CSR has completed the 
Burley Rd Works and handed the works over to Fairfield City Council, at which time it 
can carry out its own further works to the Temporary Access Path; 

f)  A dilapidation report of Burley Road will be required to be submitted prior to any 
heavy vehicle access and, in the event of any damage being caused to the Burley Rd 
Works, Jacfin will be responsible for the full cost of any rectification works required. 
This obligation to rectify any damage will extend to any damage that may be caused 
to the Temporary Access Path after the Burley Rd Works have been completed and 
handed over the (sic) Fairfield City Council. 

If the above conditions cannot be accommodated, CSR objects to the temporary access 
arrangements proposed in the modification application. Jacfin will either need to wait until 
CSR has completed and handed over the Burley Rd Works to Fairfield City Council, or find an 
alternate construction access route. 

Jacfin opposes the imposition of any such conditions on the modified approval. 

Our client considers CSR's position to be unreasonable and inappropriate in the context of: 

• Fairfield's satisfaction with the use of the Access Road as roads authority for Burley 
Road; 

• Fairfield's position that it "does not have an issue with the delivery of machinery for 
earth works via the [Access Road]"; 

• the conditions to manage traffic impacts proposed by Jacfin in the modification 
application (in particular, the TCP requirement in Condition 13 of Schedule 3); 

• a continuation of longstanding, existing access arrangements to the Property; and  

• Jacfin's legal right to traverse the publicly-owned land reserved for road purposes to 
access the Property. 

Further, Jacfin observes that the Access Road, designed and constructed by CSR, is under 
frequent use by CSR and its contractors, including the use of heavy vehicles engaged in the 
development of the CSR site.  This is consistent with Fairfield's acceptance in its submission 
that the Access Road is acceptable for the delivery of machinery for earthworks to Jacfin's 
Property.  

In any event, in response to Fairfield's submission, Jacfin has proposed above a modified 
form of Condition 13 of Schedule 3 to accommodate an alternative access scenario which 
avoids delays to the commencement of works at the Site while steps in the consultation and 
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approval of a TCP occur and arrangements are made for the coordination with CSR of traffic 
using the Access Road.  

(b) Local Road 2 

CSR submits the works for Local Road 2 should not "commence until such time as CSR has 
completed and handed over the Burley Rd Works to Fairfield City Council. It would be unsafe 
if overlapping road construction sites were to occur cannot commence". 

CSR's submission indicates that handover to Fairfield is expected at the end of 2018.   

Construction of Local Road 2 by Jacfin will not commence before that time, noting there are 
a number of requirements under the Stage 1 Project Approval conditions that Jacfin will need 
to comply with prior to commencement of construction for Local Road 2. 

As noted above, one of those conditions proposed as part of the modification application 
requires the preparation of a Traffic Management and Traffic Control Plan in consultation 
with authorities that "detail the measures that would be implemented to ensure road safety 
and network efficiency during construction and operation [of the Local Road] including (but 
not limited to)…integration of traffic controls with existing traffic management for 
development works by others on adjoining properties where the same sections of road are 
utilised by more than one party" (Condition 19 of Schedule 3). 

In the circumstances where the preparation of the TMCP is required as a post-modification 
step including consultation with Fairfield as the local roads authority and approval by the 
Secretary, Jacfin submits that it is not appropriate for this timing, sequencing and works 
interface issues to be prescribed by an additional condition on the project approval itself. 

Please contact us with any queries regarding the above response to submissions, or if you require any 
further information regarding the proposed modification. 

 

Yours sincerely 

 

 
Bill McCredie 
Partner 
Allens 
Bill.McCredie@allens.com.au 
T +61 7 3334 3049 

 

 

Attach  
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Attachment A 

Addition to Jacfin's Statement of Commitments as follows: 

No.  Commitments Timing 

10. Jacfin will undertake a dilapidation report of the 
constructed portion of Burley Road to the 
intersection of Burley Road and Old Wallgrove 
Road prior to the issue of a construction certificate 
for Local Road 2. 

The required dilapidation report must: 

(a) be prepared by a suitably qualified structural 
engineer; 

(b) be submitted to Fairfield City Council prior to 
the commencement of construction of Local 
Road 2; 

(c) be submitted to the Secretary, if requested, 
prior to the commencement of construction of 
Local Road 2;   

(d) cover structural and geotechnical factors likely 
to arise from the development; and 

(e) be accompanied by a geotechnical report 
prepared by a suitably experienced and 
qualified geo-practitioner. 

The geotechnical report must assess the impact 
and safety of the proposed Local Road 2 works in 
the Fairfield LGA, include the results of subsurface 
investigations (involving test pits to rock or the 
drilling of cored boreholes (to 1 metre below the 
proposed final excavation level) or another relevant 
method) and describe inter alia: 

(a) an indication of the nature and depth of any 
uncontrolled fill along the relevant site; 

(b) an indication of the nature and condition of the 
material to be excavated; 

(c) indications of groundwater or seepages;  

(d) required temporary measures for support of any 
excavations deeper than 1 metre adjacent to 
property boundaries; 

(e) statement of required excavation methods in 
rock and measures required to restrict ground 
vibrations; and 

(f) other geo-technical information or issues 
considered relevant to design and construction 
monitoring. 

Prior to the issue of a 
Construction Certificate for 
Local Road 2. 
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                  DIAGRAM

    15  DP1237058 EASEMENT FOR PADMOUNT SUBSTATION 2.75 METRE(S) WIDE

                  AFFECTING THE PART(S) SHOWN SO BURDENED IN THE TITLE

                  DIAGRAM

    16  DP1237058 RESTRICTION(S) ON THE USE OF LAND VREFERRED TO AND

                  NUMBERED (13) IN THE S.88B INSTRUMENT

    17  DP1237058 POSITIVE COVENANT REFERRED TO AND NUMBERED (16) IN

                  THE S.88B INSTRUMENT

    18  DP1237058 RESTRICTION(S) ON THE USE OF LAND REFERRED TO AND

                  NUMBERED (17) IN THE S.88B INSTRUMENT

    19  DP1243804 EASEMENT FOR PADMOUNT SUBSTATION 5.03 METRE(S) WIDE

                  AFFECTING THE PART(S) SHOWN SO BURDENED IN DP1243804

    20  DP1243804 RESTRICTION(S) ON THE USE OF LAND AFFECTING THE

                  PART(S) SHOWN SO BURDENED IN DP1243804

    21  AN547669  LEASE TO CONSOLIDATED PANELS & VENEERS PTY LIMITED

                  OF WAREHOUSE 1, 7 MILLNER AVENUE, HORSLEY PARK.

                  EXPIRES: 31/12/2022. OPTION OF RENEWAL: 5 YEARS AND

                  ONE FURTHER OPTION OF 5 YEARS.

    22  AN547670  LEASE TO ZG LIGHTING AUSTRALIA PTY LTD OF WAREHOUSE

                  2, 7 MILLNER AVENUE, HORSLEY PARK. EXPIRES: 8/12/2022.

                  OPTION OF RENEWAL: 3 YEARS AND TWO FURTHER OPTIONS OF

                  3 YEARS.

    23  AN547671  LEASE TO DEXION (AUSTRALIA) PTY LTD OF WAREHOUSE 3,

                  OAKDALE INDUSTRIAL ESTATE, 7 MILLNER AVENUE, HORSLEY

                  PARK. EXPIRES: 8/12/2022. OPTION OF RENEWAL: 5 YEARS

                  AND ONE FURTHER OPTION OF 5 YEARS.


    NOTATIONS

    ---------

    DP1202686 NOTE: PLAN OF PROPOSED GAS EASEMENT


    UNREGISTERED DEALINGS: NIL


            ***  END OF SEARCH  ***
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