PLANNING AGREEMENT No. [insert] of 2008

Section 93F of the Environmental Planning and Assessment Act 1979
Parties
Waverley Council of New South Wales (Council);
and

Toga Development No. 45 Pty Limited (ACN 124 510 541) of Level 5, 45 Ultimo Street
Sydney NSW 2007, New South Wales (Developer).

Background

A. On, 12 June 2008, the Developer lodged the Development Application with the

Council seeking Development Consent to carry out the Development on the Land.

B. That Development Application was accompanied by an offer by the Developer to enter
into this Agreement to make Development Contributions towards the Public Facilities if

that Development consent was granted.

Operative provisions

1 Planning agreement under the Act

The Parties agree that this Agreement is a planning agreement governed by
Subdivision 2 of Division 6 of Part 4 of the Act.

2 Application of this Agreement

This Agreement applies to the Development Application made in relation to the
Land.

3 Operation of this Agreement

The Parties agree that this Agreement will not operate or bind the Parties unless

and until the earlier of:

3.1 the Development Consent is granted and the Developer notifies the
Council in writing that its terms and conditions are satisfactory to the

Developer; or

3.2 the Developer obtains a Construction Certificate for any part of the

Development authorised by the Development Consent.
4 Definitions and interpretation

4.1 In this Agreement the following definitions apply:



Act means the Environmental Planning and Assessment Act 1979 (NSW).
Construction Certificate has the meaning contained in the Act.

Dealing, in relation to the Land, means, without limitation, selling,
transferring, assigning, mortgaging, charging, encumbering or otherwise
dealing with the Land.

Development means a mixed use development on the Land consisting of
three basement parking levels, upper and lower street levels and four to

seven upper storeys, and comprising:

(a) a serviced apartment hotel with a gross floor area of 6607 sqm;

(b) a residential component with a gross floor area of 4302 sqm;

(©) a retail and commercial component with a gross floor area of 4022
sqm.

Development Application means a development application as defined
in the Act seeking consent to the carrying out of the Development on the
Land.

Development Consent means the granting of development consent for
the Development under Part 4 of the Act.

Development Contributions means the Monetary Contribution and the
provision of the Material Public Benefits as set out in Schedule 2 to this
Agreement.

GST has the same meaning as in the GST Law.

GST Law has the meaning given to that term in A New Tax System
(Goods and Services Tax) Act 1999 (Cth) and any other Act or regulation
relating to the imposition or administration of the GST.

Land means the land described in Schedule 1 to this Agreement.

Material Public Benefits means the material public benefits described in
Part A of Schedule 2 to this Agreement.

Monetary Contribution means the monetary contribution described in
Part B of Schedule 2 to this Agreement.

Party means a party to this agreement, including their successors and
assigns.

Regulation means the Environmental Planning and Assessment
Regulation 2000.

4.2 In the interpretation of this Agreement, the following provisions apply

unless the context otherwise requires:



(@)

(b)

(©)

(d)

(e)

(f)

()]

(h)

(i)

)

(k)

0

(m)

(n)

Headings are inserted for convenience only and do not affect
the interpretation of this Agreement.

A reference in this Agreement to a business day means a day
other than a Saturday or Sunday on which banks are open for
business generally in Sydney.

If the day on which any act, matter or thing is to be done under
this Agreement is not a business day, the act, matter or thing
must be done on the next business day.

A reference in this Agreement to dollars or $ means Australian
dollars and all amounts payable under this Agreement are
payable in Australian dollars.

A reference in this Agreement to any law, legislation or
legislative provision includes any statutory modification,
amendment or re-enactment, and any subordinate legislation or
regulations issued under that legislation or legislative provision.

A reference in this Agreement to any agreement, deed or
document is to that agreement, deed or document as amended,
novated, supplemented or replaced.

A reference to a clause, part, schedule or attachment is a
reference to a clause, part, schedule or attachment of or to this
Agreement.

An expression importing a natural person includes any
company, trust, partnership, joint venture, association, body
corporate or governmental agency.

Where a word or phrase is given a defined meaning, another
part of speech or other grammatical form in respect of that word
or phrase has a corresponding meaning.

A word which denotes the singular denotes the plural, a word
which denotes the plural denotes the singular, and a reference
to any gender denotes the other genders.

References to the word ‘include’ or ‘including’ are to be
construed without limitation.

A reference to this Agreement includes the agreement recorded
in this Agreement.

A reference to a party to this Agreement includes a reference to
the servants, agents and contractors of the party, and the
party’s successors and assigns.

Any schedules and attachments form part of this Agreement.

Development Contributions to be made under this Agreement

5.1 The Developer must pay the Monetary Contribution to the Council in

cleared funds on the earlier of:
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@) 1 calendar year after the earliest of the events referred to in

clause 3 of this Agreement occurs; or

(b) the date on which the Developer commences any Development

authorised by the Development Consent.

5.2 The Developer must complete each of the Public Works listed in Part A of
Schedule 2 on or before the date specified for completion for each of the
Public Works in the table contained in Part A of Schedule 2 to this

Agreement.

5.3 The parties agree that each of the Developer Contributions have the public

purposes set out in Schedule 2 to this Agreement.
Application of the Development Contributions
The Council must apply the Development Contributions in accordance with:
6.1 the Waverley Council Development Control Plan 2006; and
6.2 the Waverley Council Affordable Housing Program Policy 2007.

Application of Sections 94, 94A, 94F and 94G of the Act to the

Development
7.1 The Parties agree that:

@) this Agreement excludes the application of sections 94 and
94A0f the Act in so far as they would otherwise relate to the

Development and the Development Consent; and

(b) the Council will not seek to impose any conditions on the
Development Consent, or require any payment in relation to the

Development, pursuant to sections 94 and 94A of the Act.

7.2 The Parties agree that:

(a) this Agreement excludes the application of sections 94F and
94G of the Act in so far as they would otherwise relate to the

Development and the Development Consent; and

(b) the Council will not seek to impose any conditions on the
Development Consent, or require any payment in relation to the

Development, pursuant to sections 94F and 94G of the Act.

Affordable Housing



The Parties agree that the Monetary Contribution forming part of the Developer

Contributions is provided as a contribution towards affordable housing under the

Waverley Council Affordable Housing Program Policy 2007 in satisfaction of the

Council’s requirements under this policy and the requirements of sections 94F and

94G of the Act for the purposes of the Development.

9 Registration of this Agreement
Not used.
10 Review of this Agreement

This Agreement may not be varied other than with the written Agreement of both of

the Parties.

11 Dispute Resolution

111

11.2

11.3

Notice of dispute

(@)

(b)

If a difference or dispute (together called a Dispute) between
the Parties arises out of or relates to this Agreement, or the
breach, termination, validity or subject matter of it, or as to any
claim in tort, in equity or pursuant to any domestic or
international statute or law, then any Party may give the other
Parties a written notice of dispute adequately identifying and

providing details of the Dispute (Notice of Dispute).

Notwithstanding the existence of a Dispute, all Parties will,
subject to this Agreement, continue to perform the agreement
evidenced by this Agreement.

Conference

Within ten Business Days after receiving a Notice of Dispute, the Parties

will confer at least once to resolve the Dispute or to agree on methods of

doing so. At every such conference each Party will be represented by a

person having authority to conduct negotiations as to such resolution or

methods. All aspects of every such conference, except the fact of its

occurrence, will be privileged.

Expert mediation

(@)

If the Parties agree that the Dispute does not relate to a
technical matter of the kind referred to in clause 11.4, and is not
resolved within the following five business days (or such further

period as the representatives may agree is appropriate), the



11.4

115

(b)

(c)

Parties in dispute agree to endeavour in good faith to settle the
Dispute by mediation administered by the Australian
Commercial Disputes Centre (ACDC) before having recourse

to litigation.

The mediation will be conducted in accordance with ACDC
Mediation Guidelines which set out the procedures to be
adopted, the process of selection of the mediator and the costs
involved and the terms of those Guidelines are incorporated in

this Agreement.

This clause does not merge upon dedication or transfer of the

Site, nor on termination of this Agreement.

Expert determination

(@)

(b)

(©)

(d)
(e)

If the Parties agree that the Dispute relates to a technical matter
which requires technical expertise to resolve, and is not
resolved within the following five business days (or such further
period as the representatives may agree is appropriate), the
Parties in dispute agree to settle the dispute by expert
determination by an independent expert in the relevant field
agreed on and appointed jointly by the Council and the
Developer with the expert determination administered by the
ACDC.

If the Parties cannot agree on the appointment within 5
business days after referral of the dispute to the ACDC, the
appointment must be made by the ACDC in accordance with
the ACDC Guidelines.

The expert determination will be conducted in accordance with
ACDC expert determination Guidelines and the terms of those

Guidelines are incorporated in this Agreement.
The expert determination is final and binding on the Parties.

This clause does not merge on dedication or transfer of the Site

nor on termination of this Agreement.

Exchange of information

The Parties acknowledge that the purpose of any exchange of information

or documents or the making of any offer of settlement pursuant to this

clause is to attempt to settle the Dispute between the Parties. No Party



may use any information or documents obtained through the dispute
resolution process established by clause 11.1 for any purpose other than

an attempt to settle a Dispute between the Parties.

11.6 Termination of dispute resolution
After expiration of the time established by or agreed under this clause for
Agreement on the dispute resolution process, any Party which has
complied with the provisions of clauses 11.1 to 11.4, may in writing
terminate the dispute resolution process provided for in those clauses and
may then refer the Dispute to litigation.
12 Enforcement
Not used.
13 Notices
13.1 Any notice, consent, information, application or request that must or may
be given or made to a Party under this Agreement is only given or made if
it is in writing and sent in one of the following ways:
(@) Delivered or posted to that Party at its address set out below.
(b)  Faxed to that Party at its fax number set out below.
(c) Emailed to that Party at its email address set out below.
Council
Attention: [insert]
Address: [insert]
Fax Number: [insert]
Email: [insert]
Developer
Attention: Scott Gregg
Address: Level 5, 45 Ultimo Street
Sydney NSW 2007
Fax Number: 02 9356 1073
Email: sgregg@toga.com.au
13.2 If a Party gives the other Party 3 business days notice of a change of its

address or fax number, any notice, consent, information, application or
request is only given or made by that other Party if it is delivered, posted

or faxed to the latest address or fax number.
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13.3 Any notice, consent, information, application or request is to be treated as

given or made at the following time:

(a) If it is delivered, when it is left at the relevant address.
(b) If it is sent by post, 2 business days after it is posted.
(© If it is sent by fax, as soon as the sender receives from the

sender’'s fax machine a report of an error free transmission to

the correct fax number.

13.4 If any notice, consent, information, application or request is delivered, or
an error free transmission report in relation to it is received, on a day that
is not a business day, or if on a business day, after 5pm on that day in the
place of the Party to whom it is sent, it is to be treated as having been
given or made at the beginning of the next business day.

Approvals and consent

Except as otherwise set out in this Agreement, and subject to any statutory
obligations, a Party may give or withhold an approval or consent to be given under
this Agreement in that Party’s absolute discretion and subject to any conditions
determined by the Party. A Party is not obliged to give its reasons for giving or

withholding consent or for giving consent subject to conditions.
Assignment and Dealings

This Agreement may only be assigned by either Party with the consent in writing of

the other Party.
Costs

Each Party must bear its own costs and expenses of negotiating, preparing, executing

and performing its obligations under this Agreement.
Entire agreement

This Agreement contains everything to which the Parties have agreed in relation to
the matters it deals with. No Party can rely on an earlier document, or anything said
or done by another Party, or by a director, officer, agent or employee of that Party,

before this Agreement was executed, except as permitted by law.
Further acts

Each Party must promptly execute all documents and do all things that another
Party from time to time reasonably requests to affect, perfect or complete this

Agreement and all transactions incidental to it.
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Governing law and jurisdiction

This Agreement is governed by the law of New South Wales. The Parties submit to
the non-exclusive jurisdiction of its courts and courts of appeal from them. The

Parties will not object to the exercise of jurisdiction by those courts on any basis.
Joint and individual liability and benefits

Except as otherwise set out in this Agreement, any agreement, covenant,
representation or warranty under this Agreement by 2 or more persons binds them
jointly and each of them individually, and any benefit in favour of 2 or more persons

is for the benefit of them jointly and each of them individually.
No fetter

Nothing in this Agreement shall be construed as requiring Council to do anything
that would cause it to be in breach of any of its obligations at law, and without
limitation, nothing shall be construed as limiting or fettering in any way the exercise

of any statutory discretion or duty.
Representations and warranties

The Parties represent and warrant that they have power to enter into this
Agreement and comply with their obligations under the Agreement and that entry

into this Agreement will not result in the breach of any law.
Severability

If a clause or part of a clause of this Agreement can be read in a way that makes it
illegal, unenforceable or invalid, but can also be read in a way that makes it legal,
enforceable and valid, it must be read in the latter way. If any clause or part of a
clause is illegal, unenforceable or invalid, that clause or part is to be treated as

removed from this Agreement, but the rest of this Agreement is not affected.
Modification

No modification of this Agreement will be of any force or effect unless it is in writing

and signed by the Parties to this Agreement.
Waiver

The fact that a Party fails to do, or delays in doing, something the Party is entitled to
do under this Agreement, does not amount to a waiver of any obligation of, or
breach of obligation by, another Party. A waiver by a Party is only effective if it is in
writing. A written waiver by a Party is only effective in relation to the particular

obligation or breach in respect of which it is given. It is not to be taken as an implied
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waiver of any other obligation or breach or as an implied waiver of that obligation or

breach in relation to any other occasion.

GST

If any Party reasonably decides that it is liable to pay GST on a supply made to the
other Party under this Agreement and the supply was not priced to include GST,
then recipient of the supply must pay an additional amount equal to the GST on

that supply.



Schedule 1 to Planning Agreement No [insert]

The Land
Folio Identifier Lot and DP Address
6/4/747 Lot 6 Section 4 DP747 61-67 Hall Street, Bondi NSW 2026
7141747 Lot 7 Section 4 DP747
1/100407 Lot 1 DP100407

2/ 959661 Lot 2 DP959661

Auto Consol 12306-221 Lot 1 DP951887 71 Hall Street, Bondi NSW 2026

Lot 1 DP1032731

34/662281 Lot 34 DP662281 73— 75 Hall Street, Bondi NSW
2/951887 Lot 2 DP951887 2026
CP/SP31746 CP SP31746 77-79 Hall Street, Bondi NSW 2026
1/SP31746 Lot 1 SP31746
2/SP31746 Lot 2 SP31746
3/SP31746 Lot 3 SP31746
4/SP31746 Lot 4 SP31746
5/SP31746 Lot 5 SP31746
5/SP31746 Lot 6 SP31746
7/SP31746 Lot 7 SP31746
8/SP31746 Lot 8 SP31746
9/SP31746 Lot 9 SP31746
10/SP31746 Lot 10 SP31746
11/SP31746 Lot 11 SP31746
12/SP31746 Lot 12 SP31746
13/SP31746 Lot 13 SP31746

14/SP31746

Lot 14 SP31746



Item.

Schedule 2 to Planning Agreement No [insert]

Material Public Benefits

Economic Considerations

Part A - Material Public Benefits

Estimated Value

Estimated
$93,000,000 in
economic activity,
622 jobs per
annum during the 2
year construction
and an additional
172 employment
opportunities for
the local
population.

Public Benefit Date for
Completion
Waverley Council seeks to enhance the local Once occupation of
economy through the promotion of the LGA and the Development
Bondi Beach as a vibrant and innovative commences.

commercial, tourism and creative sector where
the needs of locals and others are balanced.

The proposed residential dwellings (31
apartments) consisting of a mix of four, three, two
and one bedroom apartments in the development
will go some way towards assisting the Council
meet its residential dwellings targets.

The additional tourist accommodation (135
serviced apartments) will also be highly valued by
the overseas and domestic tourist market, and
help to relieve the undersupply of visitor
accommodation in Bondi Beach. The additional
135 serviced apartment hotel rooms in the
development (with its mix of studio, one, two and
three bedroom apartments) will accommodate a
maximum of 296 visitors per night (assuming
100% occupancy) or scope for an additional
100,000 visitors to the area per year (assuming
100% occupancy rates). It will also act as a
significant anchor and catalyst for further tourism
growth, investment and development in the area.



Through Site Link

Estimated
construction cost of
$720,000

The retail and commercial uses proposed as part
of this development will provide high specification
and flexible floor space along with
complementary uses and services to support
local businesses. Through occupation this
floorspace will also generate additional
employment opportunities for locals. The
provision of additional retail services will increase
the level of retail choice for local residents and
visitors to the area. In particular, the location of
the new food market store (in close proximity to
the smaller IGA Supermarket in Bondi Beach) will
allow shoppers to compare local products, prices
and services conveniently.

The high quality hotel and accommodation
facilities including swimming pool and gym will
also provide a number of benefits for the local
community. For instance, it is estimated that
there could be an additional 172 employment
opportunities in a range of retail and tourism
related occupations for the local population as a
result of the development. The development will
also benefit visitors and the local community’s
regard for sustainable development outcomes
and result in less retail car travel to other centres.

The Development incorporates a through site link
connecting Hall and O’Brien Streets (approx 40m
long x 6m wide), aligning with the existing
Chambers Street, providing a convenient
pedestrian connection and ‘laneway’ of retalil
tenancies for the local residents and a new street
hub for café style dining, shopping and

Once occupation of
the Development
commences.



Community Meeting Room

Swimming Pool

Public Art

Estimated
completed value
$260,000

Estimated
construction cost of
$250,000

Commitment to
provide a budget of
$500,000 for
Cultural Strategies
including Public Art

socialising.

The Development incorporates a multi-purpose
space (52 sgm) into the Upper Ground Floor of
the project which it is envisaged will be used by
the gym, hotel, residents and wider community
for a range of purposes.

The Development incorporates a 17 metre long, 3
to 4 lane swimming pool on the Upper Ground
Floor which is to be utilised by different members
of the community including the residents,
serviced apartment hotel guests, gym members
and members of a professionally managed swim
school.

In a review of the Hall Street Development
concept design by our cultural strategist, a
number of artwork opportunities were identified
for further consideration of an integrated art
component including:

e Facade Columns on retail spaces — mosaic
opportunity;

e Laneway — decorative wall treatment as part
of a design team collaboration;

o Temporary art events such as emerging
professional artist market similar to the Rose
Street Artist Markets in Fitzroy Melbourne —
over 70 artists and designers showcase their
work each Sunday throughout Autumn; and

e Swimming Pool Treatment — pattern
treatment as part of a design team
collaboration.

Once occupation of
the Development
commences.

Once occupation of
the Development
commences.

On completion of
construction of the
Development.



Urban Design

Hall Street footpath widening

O’Brien Street Streetscape
Improvements

Street tree planting

In excess of
$10,000,000.

Whilst Urban
Design is not easily
guantified, this
project will
establish a high
quality Architectural
benchmark for
Bondi, stimulating
better design
outcomes for many
years.

$250,000

$100,000

$50,000

The Development is designed to achieve an
improved streetscape and iconic design
benefiting all. The mass currently exhibited within
the Hakoah Club is redistributed and recessed,
expressing and reiterating the form of the
streetscape below. This reaffirms the scale and
nature of the street elevation.

The Development retained the line of the
surrounding streetscape currently not provided by
the existing Hakoah Club or the development
consent for the Hakoah Club site.

The Development exhibits the look and feel of
Bondi, taking account of its colourful streetscape
with colours reflecting the beach culture of Bondi.

The development includes footpath widening and
streetscape improvements along the site’s
frontage to Hall Street.

The development includes streetscape
improvements along the site’s frontage to O'Brien
Street.

The development includes additional street tree
planting along Hall Street and O’Brien Street.

On completion of
construction of the
Development.

On completion of
construction of the
Development.

On completion of
construction of the
Development.

On completion of
construction of the
Development.



Part B - Monetary Contribution

Amount Public Benefit

$200,000 Contribution in accordance with the Waverley Council Affordable Housing Program Policy
2007.



Execution of Planning Agreement No. [insert] of 2008
Dated: [insert]

Executed as an Agreement:

On behalf of the Council:

The Seal of Waverley Council was affixed in accordance with a resolution passed at a duly convened
meeting held on ## in the presence of:

General Manager Mayor

On behalf of Toga Development No. 45 Pty Limited
by:

Director/Secretary Director

Name (please print) Name (please print)



