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10112 OF 2007

HUB ACTION GROUP INC v MINISTER FOR PLANNING and OR ANGE CITY
COUNCIL

JUDGMENT

1 HIS HONOUR: The need for development to be ecologically soatde is no longer seriously in
debate. The principles of ecologically sustainal@eelopment are reasonably settled. They include:
sustainable use of natural resources; integrafi@eanomic, environmental and social considerations
decision-making; the precautionary principle; irgenerational equity and intra-generational equity;
conservation of biological diversity and ecologicaégrity; and internalisation of external, enviroental
costs by use of improved valuation, pricing angimtve mechanisms.

2 In order to achieve sustainability, however, &tmty statements of principle and aspirational goa¢
insufficient; the grand strategy must be translatéal action. This involves not only institutioishg the
principles of ecologically sustainable developniargolicies and laws, but also ensuring that forcdi
under those policies and laws are exercised inyas@as to promote and implement the principles of
ecologically sustainable development. This invelgeod governance.

3 Implementing sustainability also requires that phinciples of ecologically sustainable developtmen
inform project design, including the nature, scapéeent, life and other features of a proposed ldgveent
and its location.

4  Translating grand strategy into action is oftéfiadilt. It is easier to devise ideas for sustdility,
then it is to convert those ideas into reality. TAS Elliot perceptively observed in his poem, “THiellow
Men™:

“Between the idea
And the reality
Between the motion
And the act

Falls the Shadow

Between the conception
And the creation
Between the emotion
And the response

Falls the Shadow”

5 This case is an illustration of the problem afiwerting ideas for sustainability into reality.



6 Two local government authorities, Orange City @uluand Cabonne Shire Council, conceived of the
idea to create a waste disposal facility which wiquiomote sustainability, both by its own featusad by
being part of a broader strategy for waste minitiaga Orange City Council purchased a site five
kilometres out of Molong, a town in the Cabonnealagovernment area. The idea was for a waste si#igpo
facility that could be carried out in three stadg@st, the operation of a conventional municipaid fill for
waste from Cabonne local government area for ag@eari time; second, the construction of a resource
reprocessing facility; and third, after construotaf the resource reprocessing facility, the cargh
operation of the landfill for waste from Cabonnel @range local government areas for the balantieeof
life of the project, the total project life beingtenated to be 40 years. However, the second stege
resource reprocessing facility was in concept oflige precise nature and the detail of the facilias
undeveloped. The third stage was to be made genitrupon the second stage being approved,
constructed and commencing operation.

7 The waste disposal facility was conceived to afeein a broader context of developing and
implementing a waste minimisation strategy in the tocal government areas including reducing, megsi
reprocessing and recycling waste. The waste m&aitiain strategy would be consistent with the waste
hierarchy in s 3(b) of thé&/aste Avoidance and Resource Recovery Act 2001. Resource management
options are considered against a hierarchy indheviing order:

(a) avoidance of unnecessary resource consumgarahtfius waste creation);

(b) resource recovery (including reuse, reprocgssacycling and energy recovery); and

(c) disposal as the last resort.

8 To move from the conception of the idea to treation of the waste disposal facility, Orange City
Council needed to apply for and obtain developneensent under Part 4 of tE@vironmental Planning

and Assessment Act 1979 (the Act). The development of a waste dispfasdity is classified as designated
development under that Act. A development appbeefor designated development needs to be
accompanied by an environmental impact statemEnt statement is required to contain a full desicn

of the development, the likely impact on the enwinent of the development and the measures proposed
mitigate any adverse effects of the developmertherenvironment, amongst other matters: see cl 4 in
Schedule 2 of thEnvironmental Planning and Assessment Regulation 2000.

9 Orange City Council’s development application \pproved by the Minister for Planning on 15
January 2007. Concerned local residents and ndéamnmers, through the vehicle of an incorporated
association, Hub Action Group Inc, appealed agdhesiMinister’s decision to this Court under s 98he
Environmental Planning and Assessment Act 1979. The Court exercises the functions of theseoh
authority on the appeal and can determine whethgrant or refuse development consent to Orange Cit
Council’s development application.

10 The Action Group is concerned that the propalaelopment, as formulated, has not been estatllishe
to be environmentally acceptable and sustainabi@selected site which is prime crop and padtuna.

In particular, the Action Group raises the follogiissues, all of which challenge the sustainabdityhe
proposed development:

“1. The proposal will have an adverse impact onltmg term use, for sustained
agricultural production, of prime crop and pastlaad contrary to cl 10 of
Cabonne Local Environmental Plan 1991 (“Cabonne”).EP



N

The proposal will act as a disincentive to wasteimisation and recycling, and

is likely to result in an unacceptable proportiohwaste from Orange City

Council and Cabonne Shire being landfilled rathantbeing recycled, reused or
reprocessed.

3. Orange City Council has failed to demonstrag there is a justifiable demand
for the proposal, contrary to cl 12(a) of SEPP 48.

4. The proposed landfill is likely to have unacedy impact on greenhouse gas
emissions compared to other waste disposal alteesat

5. The proposal is not justified on economic graind

6. The proposal is inconsistent with the principléntergenerational equity, which
is one of the principles of ecologically sustaimatéévelopment.
7. The proposal will have an unacceptable impadiestkeeping in the vicinity of

the subject site.”

11 Relevant to a number of these issues is anfithdamental issue raised by the Action Group. The
development proposed in the development applicatams not include any resource reprocessing facilit
notwithstanding that such facility is critical inder for the waste disposal facility to achievetaimability
and Stage 3 (which comprises over 87.5% of theofifdne project) is dependent on the design, apgrov
and construction of such a resource reprocessuiliya

12 In short, the Action Group contends that betwiberidea of a sustainable waste disposal facikty
part of a waste minimisation strategy, and theitseaf the particular development proposed on the
particular site selected, there falls a shadowat Bhadow is of sufficient darkness that no ameotint
amendment of the proposal (as did occur througti@uproceedings) can make the proposal sufficiently
acceptable to be granted consent.

13 | agree that Orange City Council’s proposed higraent on the proposed site is unacceptable and
ought not to be approved. My reasons are esdgrftairfold:

(a) The site selected for the proposed developrieemrime crop and pasture land, the
development of which, for the waste disposal facifiroposed, will have an adverse
effect on the long term use, for sustained agucaltproduction, of the site and adjoining

prime crop and pasture land,;

(b) The proposed development is likely to adversdigct the sustained use of adjoining land

for beekeeping;

(c) The proposed development fails to include a mament critical to achieving

sustainability, namely the resource reprocessiaiijtig and

(d) The proposal is dependant, in order to estalslisstainability, on the implementation off

site, in two local government areas, of a broadesteminimisation strategy, which may



not be able to be imposed or enforced by conditmnany development consent for the

proposed development.

14 The first reason corresponds with issues 1 atite4ourth reason with issues 7 and 4 and thid thi
reason with the general or underlying issue raisethe Action Group. The fourth reason is respongd
the development proposed by Orange City Councilthaduggested conditions of approval.

15 | will deal with each of these reasons. Beftming so, however, | will summarise the developnzent
finally proposed.

THE DEVELOPMENT

16 During the course of the proceedings, Orangg Gituncil amended the proposed development a
number of times. This required a supplementaryrenmental impact statement, re-notification and re
exhibition of the amended development, and theuadjoent of the hearing.

17 Inthe end, the essential aspects of the propd=eslopment are as set out in the following pasigs,
drawn from the EIS Supplement, September 2004résefr amended during the hearing. An aerial
schematic of the proposal is appended to this jedgno provide an appreciation of the site and its
proposed layout.

18 Stage 1 of the project involves construction eperation of the initial stage of the landfill and
associated infrastructure (including site entraare@ access road, site office and weighbridge, waste
receival hall, and workshop/maintenance and fuebsgte buildings) and receival and disposal of waste
from Cabonne Shire (other than recyclables whichldibe diverted to the Orange City Council’'s Ophir
Road Materials Recovery Facility during Stage BY.the close of the hearing, Stage 1 had been esfiiac
a period of five years.

19 Stage 3 involves extension and ongoing useeofatidfill and receiving and disposing of OranggyCi
Council's and Cabonne Shire’s residual waste styedtier such processing as would be undertaken at a
resource reprocessing facility proposed for the #fie Stage 2 element). Stage 3 was predictepdmmte
from years 6 to 40. Stages 1 and 3 are the subf¢lse development application.

20 The landfill area (for both Stages 1 and 3) bdl20.7 ha. The landfill area perimeter bund will
comprise a further 5.7ha.

21 Stage 2 involves the construction and commengoedai@peration of a resource reprocessing facility
for elements of the waste stream of both Coundilelware capable of being composted. This stagetis

encompassed in the development application anddvegjuire a separate development application and

development consent.

22 Leachate collection systems are provided, inctyd leachate pumping facility and leachate
evaporation ponds to the north of the landfill ard&e leachate evaporation ponds have an are8 dial
A new freshwater dam is proposed to catch and lesa surface runoff. It is located in the northsteen
corner of the site. Although no landfill gas captaystem is included in the development applicaiio
could be retrofitted if required.

23 Vegetation screens will be planted to screemathéfill area from various public and private viegy
points. A vegetation screen (20 m wide) will barmied along Euchareena Road, the site accessaroad,
small section to the south of the landfill aread an extensive section to the east and north datiill



area. Vegetation plantings will be on a visual aityebund to the north of the landfill area alongp8es
Creek Road (an area of 1.4 ha) and on the larzdéth perimeter bund (5.7 ha in area)).

24 A stock movement corridor (15 m) is to be preddalong the Euchareena Road frontage of the site
(2.35 ha in area) to provide for movement of stacll farm equipment across the site between local
properties instead of within the Euchareena Rosérve which might be unsuitable by reason of taffi
associated with the landfill.

25 Finally, the Council proposes to fence off asdegetate two woodland areas which are presently
grazed, the north eastern woodland (51.1 ha) smdéstern woodland (31.9 ha). These areas alge aer
a visual screen to the landfill area and associatéldings and infrastructure, supplementing thgetation
screens to be planted and the visual amenity bunds.

26 An area to the south of the site, originalleirded to be used as a stockpile area, now is pedgode
retained for grazing. This is an area of 42.3 ha.

27 These site-related elements of the proposéabare accompanied by the development and
implementation of a waste minimisation strategylfoth local government areas, necessarily to be
implemented off-site. This strategy implementswheste hierarchy, including waste avoidance and
resource recovery activities.

28 During Stage 1, Cabonne Shire Council wouldhleesble operator of the landfill, but under the
management of Orange City Council. Orange Cityr@dwould be solely responsible for the design,
obtaining consent, construction, commission andatjfmn of the resource reprocessing facility (Stage
Orange City Council would become the operator efléimdfill from Stage 3.

29 The above outline does not attempt to be alddtanalysis of the revised proposal, merely a
thumbnail sketch. The relevant details of thesediproposal are discussed as necessary in maiie det
later in this decision.

NON-COMPLIANCE WITH CL 10 OF THE CABONNE LEP

The regulatory controls outlined

30 The site is in Zone No 1 (a) General Rural ¢iwee) under th€abonne Local Environmental Plan
1991 (the LEP).

31 Pursuant to the uses for the zone in the deredapcontrol table in cl 9 of the LEP, a waste d&sd
facility is neither permitted without consent noobpibited. It is, therefore, permitted with consas an
innominate use in this zone.

32 The objectives for the 1(a) zone are:

“The objective of this zone is to promote the propgmnagement and utilisation of
resources by:

(a) protecting, enhancing and conserving:

0] agricultural land in a manner which sustairséfficient and effective
agricultural production potential,



(ii) soil stability by controlling and locating delopment in accordance
with soil capability,

(iii) forests of existing and potential commerciafalue for timber
production,

(iv) valuable deposits of minerals, coal, petroleand extractive materials
by controlling the location of development for athpirposes in order
to ensure the efficient extraction of those degosit

(v) trees and other vegetation in environmentadlysitive areas where the
conservation of the vegetation is significant tersc amenity or natural
wildlife habitat or is likely to control land degtation,

(vi) water resources for use in the public interest

(vii) areas of significance for nature conservatimtluding areas with rare
plants, wetlands and significant habitat, and

(viii)  places and buildings of archaeological orritage significance,
including the protection of Aboriginal relics anthpes,

(b) preventing the unjustified development of primep and pasture land for
purposes other than agriculture,

(c) ensuring that any allotment created for intemsigricultural purposes is
potentially and physically capable, on its own,sofstaining a range of such
purposes or other agricultural purposes as a coniahexgricultural operation
suitable to the locality,

(d) facilitating farm adjustments,

(e) minimising the cost to the community of:

0] fragmented and isolated development of runatljaand
(ii) providing, extending and maintaining public @nities and services,
)] providing land for future urban developmentr forral residential development

and for development for other non-agricultural mags, in accordance with the
need for that development,

(9) providing for a range of rural living styles appropriate locations within the
area to which this plan applies, and

(h) encouraging the establishment of rural andtedlandustries within the area to
which this plan applies.”

33 Clause 1@eneral considerations for development within rural zones of the LEP provides, in broad
terms, the mechanism for Cabonne Shire CounciFsideration and determination of whether or not a
development does not fall foul of objective (b)toé zone objectives for the rural zone. The clause
provides:



“(1) The Council shall not consent to an applicatio carry out development on land
within Zone No 1 (a), 1 (c) or 7 (c) unless it raade an assessment, where
relevant, of the effect of the carrying out of tdavelopment on:

(a) the present and potential use of the landhempturposes of agriculture,

(b) vegetation, timber production, land capabi(itycluding soil resources
and solil stability), water resources (including thmlity and stability of
water courses and ground water storage and ripaghts),

(c) the future recovery of known or prospectiveaaref valuable deposits
of minerals, coal, petroleum, sand gravel or otheéractive materials,

(d) the protection of areas of significance forunatconservation or of high
scenic or recreational value, and places and mgigdof archaeological
or heritage significance, including aboriginal esland places,

(e) the cost of providing, extending and maintagnpublic amenities and
services to the development, and

)] future expansion of settlements in the vicinity

and the Council is satisfied that the developmeiitnet have an adverse effect
on the long term use, for sustained agriculturaldpction, of any prime crop
and pasture land.

(2) In assessing the effect referred to in subeld}, the Council shall have regard
not only to the land the subject of the applicatiom also to land in the vicinity.”

The Action Group’s contentions of hon-compliance

34 The Action Group contends, in its Amended Statgrof Issues, that “The proposal will have an
adverse impact on the long term use, for sustadgeidultural production, of prime crop and pastarel
contrary to cl 10 of Cabonne Local Environmentairi?P1991”. It provided particulars of this contenti
dealing both with a general assertion of non-coamaé with cl 10(1) as a result of what it saysthee
changes to the characteristics of the site dunmtjadter the operational life of the proposed fgciand
with specific non-compliance, by reference to df2)0as a result of what it says are the impacts on
beekeeping and honey production in the near vicofithe site. The latter topic is discussed geparate
section of this decision.

35 The Action Group provided particulars for thagel contention concerning non-compliance with cl
10 in the following terms:

“(a) The majority of the subject site is Class Bdaunder the NSW agricultural land
classification system.

(b) The proposed landfill on the site will occuply 2a of Class 3 land.

(c) A further 28 ha of Class 3 land will be distedbas a result of the proposed
development.

(d) The anticipated life of the landfill on theesis 40 years.

(e) During the life of the landfill, the site witlot be able to be used for agricultural
production.



)] After closure of the landfill, the site will hdve able to be used for cropping.

(9) After closure of the landfill, some or all dfie site will not be suitable for
commercial grazing.”

36 “Prime crop and pasture land” is defined in(@)%f the LEP as:

“Prime crop and pasture landmeans land within an area identified, on a majpamexd

by or on behalf of the Director-General of the Déme&nt of Agriculture and Fisheries
and deposited in the office of the Council, as €lasClass 2 or Class 3 or as land of
merit for special agricultural uses, but does metude land which the Director-General
has notified the Council in writing is not primeoprand pasture land for the purposes of
this plan.”

Preconditions to granting consent

37 Clause 10(1) of the LEP imposes two preconditiora consent authority exercising the power émgr
consent to development on land to which the clapgdies:

(a) the consent authority has made an assessmeitiheofeffect of carrying out the
development on the matters specified in paragréahso (f), the first of which is “the

present and potential use of the land for the mep®f agriculture”; and

(b) the consent authority is satisfied that theeligyment will not have an adverse effect on
the long term use, for sustained agricultural potidn, of any prime crop and pasture

land.

38 The first precondition prescribes a processrihadt be undertaken: the making of an assessméimé of
kind specified. The second precondition requihesdonsent authority to form the requisite opirabn
satisfaction. Both preconditions must be satisfiefbre the weighing of the merit considerationdarrs
79C(1) of the Act. Making the requisite assessmaadtforming the requisite opinion of satisfaction
enlivens the power to grant consent to the devedopinsee, in relation to the first type of precdiodi,
Bungendore Residents Group Inc v Palerang Council & Anor (No 3) [2007] NSWLEC 251 (15 May 2007)
at [69] and [70] and in relation to the second tgpereconditionClifford v Wyong Shire Council (1996)
89 LGERA 240 at 249, 251-252urrey v Sutherland Shire Council (1998) 100 LGERA 365 at 372, 374;
Franklins Ltd v Penrith City Council [1999] NSWCA 134 (13 May 1999) at [18], [27], [2&8hd [35];
Hortis v Manly Council (1999) 104 LGERA 43 at 87 affirmedanly Council v Hortis (2001) 113 LGERA
321 at 329-330schroders Australia Property Management Ltd v Shoalhaven City Council [2001] NSWCA
74 (20 April 2001) at [7]; an@offs Harbour City Council v Arrawarra Beach Pty Ltd (2006) 148 LGERA
11 at 22 [42]-[44].

Assessment of effect on present and potential aguitural use

39 The Agriculture and Fisheries DivisiohtheNSW Department of Primary Industries publishes an
information series under the titldgfacts’. One of these Agfacts is entitled “Agricultutadnd
Classification” (the Agfact). The Agfact was puibied in October 2002. It provides an overviewhef t
agricultural land classification system in the daling terms:



“This five class system used by NSW Agriculturessifies land in terms of its suitability
for general agricultural use. This system was dged specifically to meet the objectives
of the Environmental Planning and Assessment Act919n particular 5(a) (i) ‘to
encourage the proper management, development argkreation of natural and man-
made resources, including agricultural land ... tle purpose of promoting social and
economic welfare of the community and a better remvhent'.

Agricultural land is classified by evaluating biggital, social and economic factors that
may constrain the use of land for agriculture. émegral terms, the fewer the constraints
on the land, the greater its value for agricultitach type of agricultural enterprise has a
particular set of constraints affecting productioh. comprehensive list of all the
constraints affecting each form of agriculture wblle expensive to compile and
unwieldy to use. Consequently, agricultural landsslification is based on a set of
constraining factors common to most agriculturauistries. Section 6.3iii ‘Factors that
influence agricultural suitability’ lists these tais.” (p 3)

40 This publication sets the assessment criterithBomapping process referred to in the definitbn
“prime crop and pasture land” in the LEP.

41 Although parts of the site are agreed by theveeit experts for the Action Group and the Coulacile
class 4 land, they also agreed that the portidghe§ite which will be disturbed by the operatidaaldfill
and ancillary works will be class 3 land. Howevfer,the purposes of the LEP, this is irrelevantres
whole of the site is mapped as being class 3 amlttie whole site falls with in the definition girffme
crop and pasture land” for the purposes of the LEP.

42 Three of the five classes of agricultural lacldsses 2, 3 and 4, are relevant in my considerafithe
site, the proposed use and whether or not perittie proposed use would be compliant with cl 1thef
LEP or not. The Agfact provides a short summarthete classes in the following terms:

“Class 2: Arable land suitable for regular cultieat for crops, but not suited to
continuous cultivation. It has a moderate to highadility for agriculture but edaphic
(soil factors) or environmental constraints redtiee overall level of production and may
limit the cropping phase to a rotation with sowstpees.

Class 3: Grazing land or land well suited to pastomiprovement. It may be cultivated or
cropped in rotation with sown pasture. The ovepatiduction level is moderate because
of edaphic or environmental constraints. Erosiomah@, soil structural breakdown or
other factors, including climate, may limit the eajty for cultivation and soil
conservation or drainage works may be required.

Class 4: Land suitable for grazing but not for izakion. Agriculture is based on native
pastures or improved pastures established usingnum tillage techniques. Production
may be seasonally high but the overall productievel is low as a result of major
environmental constraints.” (p 4)

43 The Agfact also includes specific definitiomssome detail, of the various classes of agricaltiand.
The detailed definition of classes 2, 3 and 4 arfobows:

“Class 2

Arable land suitable for regular cultivation forops but not suited to continuous
cultivation. It has a moderate to high suitability agriculture but edaphic (soil factors)
or environmental constraints reduce the overalellef production and may limit the
cropping phase to a rotation with sown pastures.



Class 2 lands have all, or nearly all, of the feilog features:

Productivity is high to very high for a wide rangf field crops adapted to the area.

Access to local and export markets is satisfgctor

Local or regional infrastructure to support irsige forms of agriculture is present and a reaghpbsu
of suitable labour is available, if required.

Potential for land use conflict with neighboussaaresult of standard agricultural practices\yg lo

Slopes are level to gently inclined.

Soils are deep to moderately deep.

The land is capable of sustaining regular cuitiva however, conservation tillage practices may b

required.

The soil profile is either moderately well dradnar rapidly drained.
Erosion hazard is low to moderate, so soil cafdEm measures may need to be adopted to avoid

erosion.

Any soil physical and chemical constraints argatde of being economically overcome for a wide
range of field crops.

Recurrent extremes of climate are unlikely teefproductivity.

Potential economic losses due to flooding are inwhe long term.

The level of economic constraint from factorshsas weeds, site contamination, standing timber and
feral animals is low.

Class 3

Grazing land or land well suited to pasture improgat. It may be cultivated or cropped
in rotation with sown pasture. The overall prodoctilevel is moderate because of
edaphic factors or environmental constraints. Brokazard, soil structural breakdown
or other factors including climate may limit thepeaity for cultivation, and soil
conservation or drainage works may be required.

Class 3 lands have generally moderate levels déls@conomic or physical limitations,
restricting the extent of arable agriculture. Baample, erosion hazard, soil structural
breakdown or other factors including climate mayitithe capacity for cultivation, and
soil conservation or drainage works may be requirddwever, a high to very high level
of one particular characteristic may result in aeaabeing classified as Class 3 even
where other limitations are absent.

Class 3 lands are characteristically lands withfoflewing features:

Productivity is high for locally adapted pastua@sl moderate for crops well suited to the area.

Access to local and export markets is satisfgctor

Local and regional infrastructure to support egiee forms of agriculture is present, and a ready
supply of suitable labour is available.

Potential for land use conflict with neighboussaaresult of standard agricultural practices neyrict
agricultural activities.

Slopes are level to moderately inclined.

Soils are moderately deep to shallow

The land has moderate to limited suitabilitydaltivation, so cultivation is only sustainableratation

with pastures.

The soil profile is well drained to imperfectlyathed.

Erosion hazard is low to high, so intensive messsaf soil conservation may be required to control
erosion in the long term.

Soil physical and chemical properties may limitpc

and pasture productivity.

Recurrent extremes of climate may affect proditgti
Potential economic losses due to flooding arearaid, in the long term.



The level of economic constraint from factorshsas weeds, site contamination, standing timber and
feral animals is moderate.

Class 4

Land suitable for grazing but not for cultivatioAgriculture is based on native pastures
or improved pastures established using minimurag#l techniques. Production may be
seasonally high, but the overall production legdbiw as a result of major environmental
constraints.

Class 4 lands have generally moderate to high dewélsocial, economic or physical
limitations, restricting the agricultural produdtiv  The inability for the preparation of a
cultivated seedbed on these lands typifies thaiitdtions. It should be noted that a
severe to extreme level of one particular charestiermay result in an area being
classified as Class 4 even where other limitatemesabsent.

Class 4 lands are characteristically lands withfoflewing features:

Productivity levels for locally adapted pastuaes low to moderate; however, productivity for s&de
tree crops may be high.

Access to local and export markets may be réstrioy location.

Local infrastructure to support extensive forrhagriculture is present, however suitable labour
resources may be limited.

Potential for land use conflict with neighboussaaresult of standard agricultural practices neyrict
agricultural activities.

Slopes are level to steeply inclined.

Soils are mostly shallow.

The land is unsuitable for cultivation, but minim tillage techniques can be used to establish
perennial pastures.

The soil profile is well drained to poorly draihe

Erosion hazard is low to very high; intensive suras of soil conservation may be required, but
erosion may still be significant in the long term.

Soil physical and chemical properties limit ceopl pasture growth, and low productivity levelsitim
the ability to economically manage this constraint.

Recurrent extremes of climate are likely to dffgoductivity.

Potential economic losses due to flooding arb,ligthe long term.

The level of economic constraint from factorshsas weeds, site contamination, standing timber and
feral animals is high.” (pp 9-10)

44 In considering this issue, | have had the bené&xpert evidence from:

(a) Mr Cunningham, Mr Baldwin and Mr Deever (fora@ge City Council) and
(b) Dr McKenzie and Mr Ivey (for the Action Group).

45 In relation to the effect of the carrying outtloé development on the present use of the lanthéor
purpose of agriculture, the evidence of the expestablishes that:

(a) There can be continued agricultural usage ®fattea in the south of the site which had
originally been proposed for a soil storage ardanfiich will not now be required for the
purpose. However, the principal use would be iestt to grazing as it has some
valuable stands of native grass, particularly rexbg; which would be destroyed under a

cropping regime (EIS Supplement, September 20@76@, s 4.11.6).



(b) Although the EIS Supplement (September 200@pgsed limited agricultural use of the
landfill area during the operational phases as dppiies arise (p 4-60, s 4.11.6), the
relevant agricultural experts subsequently agréetl there was little point in trying to
carry out agricultural activities during the opéaal period of the waste disposal facility
due to the range of operational constraints andipleshealth risks. Hence, the best
management strategy was to rehabilitate the ldraadéh and other areas and keep the site
as clean and tidy as possible with grass and wsledbed to minimise fire hazards and

weed growth (Joint report, 10 December 2007, p 3).

46 The main focus of the expert evidence, howenas, on the effect of the carrying out of the
development on the potential use of the land angdarticular, uses after the closure at the erteof
estimated 40-year lifespan of the facility. Bystkime, the experts ultimately agreed, there wield 0.15
m topsoil layer; an uncompacted subsoil layer 86(m; 0.5 m of uncompacted clay and a compacted,
impervious clay cap on top of the landfilled madbsi- this lowest layer is to be at least 0.7 rokthiThe
final proposed soil profile arises from agreemastieen the relevant experts, which has had thetedfe
adding, above the clay capping layer, 0.5 m ussdiledepth compared to the soil depth originally
proposed.

47 There is agreement between all the agriculexpérts that there is sufficient depth of soil abthe
clay layer to the permit growing of a range of @@pch as wheat, oats and canola. There is alseragnt
that it would not be possible to grow lucerne a&sd¢hwas insufficient soil depth for its roots.

48 The oral evidence of Mr Ivey and also of Mr Garspphe neighbouring property owner, was that
lucerne is regularly cropped on properties in tioénity of the site. Mr Ivey’'s evidence was that ted
observed lucerne being cropped on many of the ptiepan the vicinity of the site. Mr Gosper’s egitte
was that lucerne was cropped on Roseleigh andfosedtting, seed and grazing purposes; that leern
was a valuable crop to him; and lucerne was hissaneunding property owners’ main pasture species.

49 The evidence also shows that at least partegbdntion of the site proposed to be used forahéfill
and associated facilities is presently capablesgidcropped, including for lucerne, whatever mayeh
been the past land management regime for the site.

50 Mr lvey also raised the possibility of the growaf grapevines as a future land use in this \igion
class 3 land. It was his evidence that it woultl@®possible to grow grapevines on the landfid aifter its
closure as the root systems of grapevines would lrmdequate soil depth, such vines requiring
approximately 5 m of soil.

51 The first element in my consideration of thisuis arises from the evidence given by Mr Ivey. He
expressed the opinion that, if the class 3 lartieasite was properly managed - there being agnetetinat
the present management regime was certainly noptimal agricultural management regime - it was
almost good enough to be class 2 land.

52 He also expressed the opinion that the restriain the range of crops and uses that would afise
the closure of the landfill operation would rentieat element of the site almost class 4 land.

53 There was no evidence that the ordinary croppaisture rotation cycle of between ten to fifteearg
would need to be lengthened as a result of theige landfilled portion of the site.



54 Itis clear from the discussion of land classifion in the Agfact that the various classes odildo not
represent identified and rigid lines which woulddrawn on a map with clinical precision. On the
contrary, it is evident that the classificationteys represents a continuum of grades of agricultanal.
Indeed, | accept the evidence given by Mr McKerazid Mr Ivey that changes in farm technology and
agronomy, over time, may enable some areas tolbd@imake a transition, in a practical sensehéonext
higher class of land (any transitions would only&levant, in the context of clauses such as thdeu
consideration, if reflected on the map).

55 However, it is clear that, for the purposesldfif1) of the LEP, five propositions emerged frima
expert agricultural evidence and the site layoudt proposed operational sequences:

(@)

(b)

(©

(d)

(e)

During the operational phases of the landfikre will be necessary restrictions on use of
the “live” landfill face area and the future lariiell area, these areas being confined to
maintenance as previously discussed. Moreoveoutirout the life of the project, the

area to be built upon for the ancillary structuasspart of this proposal and (assuming
stage 2 is approved and constructed) the area toctpied for resource reprocessing

facility activities will also be excluded from a@agricultural uses;

Although, after closure of the landfill, theearused for landfill will still be within class 3
of the classifications — so remaining “prime crap gasture land” (its map status thus
not needing to be reconsidered at that time), nleekrss the area will, for practical
purposes, move down within that class (i.e. instehdbeing a high class 3 it would

become a low class 3);

The range of crops capable of being grown plusture will be limited compared to the
present potential range of crops capable of beiogig on the site. Although most crops
generally presently grown in the vicinity of théeswill continue to be able to be grown
on the site post landfill closure, lucerne will @énly not be able to be grown and, in the

context of present agricultural practices in thanity, this is a significant restriction;

Woodland areas of the land presently used frazigg will be revegetated for
conservation and visual amenity purposes and willomger be used for regular grazing;

and

The leachate ponds area of the site will béuebe! from any agricultural use not merely

during the operational use of the site but longratie expiry of the 40-year project life.



Not satisfied that development will not have a releant adverse effect on sustained agricultural

production

The meaning of the precondition

56 The second precondition requires the consehbatyt to be satisfied that:

(a) the development;

(b) will not have an adverse effect;

(c) on the long term use;

(d) for sustained agricultural production;

(e) of any prime crop and pasture land.

57 The development is that described in the dewedop application (as amended) and in respect aftwhi
consent is sought. In this case, the developnseheiunusual, staged proposal described earlier.

58 The relevant effect of the development needettadverse” but no particular threshold of adverse
effect is prescribed in cl 10 of the LEP, such @sding to be "significant”. Furthermore, it is Becient
that the development have “an” adverse effect; ritaa one adverse effect is not required.

59 The object of the adverse effect is “long-teise,for sustained agricultural production, of ariynp
crop and pasture land”. “Long term” is an ordin&rnyglish word meaning “extending over a periodiioiet
of considerable length”: Macquarie Dictionary. figoterm use”, therefore, refers to use extendireg av
period of time of considerable length.

60 In the context of considering whether developrméth or will not have an adverse effect on lomgrh
use, the period commences when the developmentiveonhmence and extends over a period of time of
considerable length. The enquiry is whether thélledbe an adverse effect of the relevant kindhis

period, notafter this period expires. Hence, in this case, thaiends whether, from the time the proposed
waste facility is physically commenced, througlthte cessation and rehabilitation of the wasteifgail

40 years’ time, and then extending thereafter fperod of time of considerable length, the waatslity

will have an adverse effect of the relevant kifithe concept of “long term use” does not restriet th
enquiry of whether the waste facility will have averse effect of the relevant kind to only thenp@i

time when the waste facility ceases and is relatsli, in 40 years, and thereafter. It includhes40-year
period beforehand.

61 The relevant adverse effect is on the use iost&ned agricultural production”. Agricultural
production refers to the relevant land’s capadtyield agricultural products. Sustained agriawitu
production, therefore, refers to the land’s capacitkeep yielding agricultural products withoutedevant
change in the nature of the products or their diyaat quality. When combined with the conceptaig-
term, it refers to the capacity to keep yielding@gtural products without relevant change over litng
term period.



62 The relevant land is “any prime crop and padamd”. This is a defined term. Clause 5(1) & LEP
defines it to mean:

“land within an area identified, on a map prepdvgar on behalf of the Director-General
of the Department of Agriculture and Fisheries drgosited in the office of the Council,
as Class 1, Class 2 or Class 3 or as land of fioeripecial agricultural uses, but does not
include land which the Director General has nddifiee Council in writing is not prime
crop and pasture land for the purposes of this’plan

63 In this case, the whole of the land the sulgjétite development application, together with some
adjoining land, including “Roseleigh”, is identifieon the map prepared by or on behalf of the Darect
General of the Department of Agriculture and Figteeand deposited in the office of the CouncilCéess
3. The Director-General has not notified the Cdlunonriting that such land is not prime crop apasture
land. Such lands are, therefore, prime crop astupaland.

64 Although the use of the word “any” in the phrésey prime crop and pasture land” in cl 10(1) vebul
ordinarily suggest that the enquiry whether theettgwment will or will not have an adverse effectlod
relevant kind is not restricted to only land théjsat of a development application meeting therdedin of
prime crop and pasture land but can also extenthter land meeting the definition, Clause 10(2) esak
that fact clear. Clause 10(2) provides that:

“In assessing the effect referred to subclausetlig)Council shall have regard not only to
the land the subject of the application but alskaial in the vicinity.”

65 In this case, not only the subject land but #igoadjoining land, including “Roseleigh”, medis t
definition of “prime crop and pasture land”. Hentlee enquiry is whether the proposed waste fgailitl
have an adverse effect on the long-term use, ftased agricultural production, on both the sutdged,
as well as adjoining land, including “Roseleighgssified as prime crop and pasture land.

Application to the facts of this devel opment

66 Applying this construction of the preconditianthe effect of carrying out the proposed wastpatal
facility on the use of the land for the purposeagficulture, | am not satisfied that the proposedte
facility will not have an adverse effect on thedeterm use, for sustained agricultural productafreither
the subject land or the adjoining land, includifpseleigh”, constituting prime crop and pasturel lfor
the following reasons:

(a) About 55 ha of the 192 ha site will be phydicaised for the proposed waste disposal
facility and ancillary works, buildings, roads awther facilities and services. This
includes the landfill area (20.7 ha), landfill arparimeter bund (5.7 ha), leachate
evaporation ponds (1.8 ha), resource reprocesatility (2 ha), office and weighbridge,
site access road, vegetation screens and visualigrbeinds (3.9 km long by 20 m wide)
and areas around and in between these facilitithese areas will not be used for
agricultural production (let alone “sustained” agttural production) from the time of
physical commencement of the development extenétinga period of 40 years until

cessation of use and rehabilitation of the landleafly, in this period of time, the



(b)

(©

(d)

(e)

development will have an adverse effect on the l@mm use, for sustained agricultural

production, of this prime crop and pasture land.

An area of about 2.35 ha proposed to be redaase stock movement corridor parallel to
Euchareena Road will also only be able to be usedyfazing by stock in the corridor
(EIS Supplement, September 2007, p 4-40, s 4.48e for grazing only involves a
restriction on the range of agricultural uses, bigtahe land would not be capable of
being used for cropping. A restriction on the margd agricultural uses constitutes an
adverse effect on the use for sustained agriclilpn@duction of this prime crop and
pasture land. A prohibition on cropping also reemwne of the characteristics of Class 3
agricultural land, namely the ability of the larml he cultivated or cropped in rotation
with sown pasture. In this sense also, there iaduerse effect on the use for sustained

agricultural production of prime crop and pastuaned.

The balance of 83 ha of the land (51.1 ha énrtbrth east and 31.9 ha in the west) will be
set aside and rehabilitated in this 40 year pefitodtonservation purposes, including the
White Box - Yellow Box - Blakely's Redgum Woodlandndangered ecological
community (EIS Supplement, September 2007, p 4%911.5). This woodland also acts
as a visual screen for the waste disposal faciligiuding the landfill area and buildings
and infrastructure (EIS Supplement, September 2p04;40, s 4.4.7.3). While such
works involving the conservation of biological disgy and enhancement of visual
amenity are commendable, they nevertheless resitecuse of that land for agricultural
production to occasional grazing to reduce fuelandg No cropping would be
permitted. These significant restrictions on agtiral use constitute an adverse effect

for sustained agricultural production of this priorep and pasture land.

After 40 years, when the waste disposal facdiéases and is rehabilitated, there still will
be a restriction on the range of agricultural usiethe land. The part of land physically
used for the waste disposal facility (about 55ds the leachate evaporation ponds — see
below), if rehabilitated as the experts ultimatafyreed, could be able to be cultivated or
cropped in rotation with sown pasture. Howeveg fhll suite of crops that could
potentially be grown on that land currently, conlst be grown on the rehabilitated land,
notably deep rooted crops such as lucerne. THisicgon in the range of crops that
could be grown constitutes an adverse effect on Itimg term use, for sustained

agricultural production, of prime crop and pastare.

The part of the land to be used for leachatapesation ponds (EIS Supplement,

September 2007, pp 4-34 - 4-36, s 4.4.6.5 and b, 4-8-13) would continue, after the 40



(®)

(@)

(h)

@0

year period of operation of the waste facility,li® used for leachate control purposes,
with the exclusion of all agricultural use fromgtarea. Such exclusion also constitutes
an adverse effect on the long term use for susteageicultural production of this portion

(being 1.8 ha or approximately 1%) of this primepcand pasture land.

The part of the land reserved as stock movemernidor (about 2.35 ha), if maintained
for that purpose after the waste disposal faciises (the EIS Supplement September
2007 is not clear on this: see p 4-40, s 4.4.8nd-57 to 4-61, ss 4.11 to 4.13), would
need to continue to be restricted to grazing bykstand not be integrated with the

balance of the site which could be used for crogpin

The part of the land set aside for conservapiorposes (83 ha) would continue, after the
40 year period of operation of the waste dispaagilify, to be used for that purpose, with
only a significantly restricted agricultural use cBuas occasional grazing (EIS
Supplement, September 2007, p 4-58, s 4.11.5). h Sestriction also constitutes an
adverse effect on the long term use for sustairggtwdtural production of this prime

crop and pasture land.

The only part of the land on which the develeptrwill not have an adverse effect of the
relevant kind is the part of the land to the saaftihe area physically used for the waste
facility (42.3 ha). This part of the land is to t@stricted to grazing not cropping, but for
reasons associated with conservation of the nafigss, not the waste disposal facility
(EIS Supplement, September 2007, p 4-60, s 4.11.6).

Adjoining land meeting the definition of “primerop and pasture land”, including
importantly the land immediately to the west of thad physically used for the waste
disposal facility, called “Roseleigh”, would alsoe badversely affected by the
development. “Roseleigh” is used by the owner Gdssper, for the keeping and breeding
of bees. Such a use is a use for agricultural ypntih. The LEP, cl 6, adopts the
definition of “agriculture” in the Environmental d&ining and Assessment Model
Provisions 1980, which, by reference to the deéinitof agriculture in s 541A of the

Local Government Act 1919, includes the use of land for any purpose usbhndry,

including the keeping or breeding of bees.

As discussed in the section below on the issue eroirgy the impact on bees, the
evidence is not sufficient to satisfy me, in themte of cl 10(2) of the LEP, that the

development will not have an adverse effect on lidmg term use, for sustained



agricultural production for the keeping and bregdof bees, of the prime crop and

pasture land on “Roseleigh”.

To the contrary, for the reasons given in the sedbielow, the evidence satisfies me that,
if the development were to proceed, there is a likelihood the appropriate prudent,
precautionary, apicultural response to the devetsgmwould be the cessation of
beekeeping activities on “Roseleigh”. Such ceesatvould constitute an adverse effect
on the long term use, for sustained agriculturatipction for the keeping and breeding of
bees, of the prime crop and pasture land on “Rag@le In particular, there is evidence
of an adverse effect of contamination of the adpiral product (honey) caused by bees

bringing contaminants from the waste facility te thives located on “Roseleigh”. There

is also a risk of infection of the bee colonies Aaperican Foul Brood disease (AFB)
caused by bees, whether domesticated or feralgibhgnrAFB spores from contaminated
honey containers deposited at the waste facilitat risk might be low, but I am not
satisfied that it is as insignificant as Dr Thonthg biostatistician called by Orange City
Council, states. His evidence was dependant oreraum assumptions, the reliability of
many of which was shown to be attendant with doulithe evidence of the Court
appointed expert, Dr Somerville, was more reliadly. Somerville’s expert opinion was
that there remains a real or meaningful risk oéatibn by AFB spores sourced from the
waste facility. Dr Somerville’s expert opinion dhe risk of contamination by other
materials (the “food security risk”) was not anseeiby any evidence for Orange City

Council.

Conclusion on second precondition

67 For these reasons, | am not satisfied thatrihiegsed development of waste disposal facilityhan
terms of s 10(2) of the LEP, “will not have an acbeseffect on the long term use, for sustaineccaljural
production, of any prime crop and pasture landhsént such satisfaction, there is no power, byorea$
cl 10(2) of the LEP, to grant consent to the aggpiim to carry out that development.

68 Moreover, apart from lacking power in theseuwinstances, | am of the view that to approve a
development which is likely to have these adveffexts on the long term use, for sustained aguicalt
production, of prime crop and pasture land woultlleconsistent with the principles of ecologically
sustainable development.

69 The principle of good governance is essentigligiainable development. It requires the enadtmen
and enforcement of clear and effective laws thppsut sustainable development. The provision$ief t
LEP relating to the 1(a) zone, including cl 10@re part of a law supporting sustainable developntsn
protecting, enhancing and conserving the valuaddeurce of agricultural land and in particular gionop
and pasture land in a manner which ensures itfonseistained agricultural production. The uphaddi
and enforcement of that law promotes good govemanc

70 The principle of sustainable use of natural weses involves the exploitation of natural resosricea
way which is sustainable in the long-term and whistiuces environmental harm. It involves consitiema



of the effects of use on all natural resourcegaady the effect of the use on the resourcesrtended
subject of the activity but also the effect that tlse of those resources might have on the sustainge of
other resources.

71 Inthis case, whilst adoption of a waste minatien strategy and operation of a waste disposditia
with a resource recovery facility is beneficialpjromoting sustainability, by such means as encaugag
more efficient use of resources, reducing unnecgssaource consumption, improving resource regover
and reducing waste generation, by siting the wdisfgosal facility on prime crop and pasture lahd, t
proposed development impedes achieving sustaitiabiliadversely affecting the long-term use, for
sustained agricultural production, of that land.

72 The principle of inter-generational equity inues the right of the present generation to useeajaly
the resources of the earth but without compromigiiegability of future generations to do likewisghe
present generation needs to ensure that the hdalénsity and productivity of the environment are
maintained and enhanced for the benefit of futemgegations. This obligation of inter-generatiosglity
would be breached by the carrying out of develogmdrich has an adverse effect on the long-term use,
for sustainable agricultural production, of primmeggand pasture land. Such development compromises
future generations’ ability to use and enjoy toshene degree as the present generation the prapeand
agricultural land.

ADVERSE EFFECT ON BEEKEEPING ON ADJOINING LAND

73 The Action Group particularised its contentiooncerning the impacts on beekeeping and honey
production in the near vicinity of the site, in telowing terms:

“(h) The site adjoins a honey producing farm wigipeoximately 1,800 hives.

0] Locating a landfill close to honey bees creaeisk of contamination.”

74 As earlier noted, Mr lan Gosper and others aatantwith him own and operate a very significant
honey producing business. It has a supply quateagent with Capilano Honey to supply up to 176,115
kg of honey each year (although actual productemieg from year to year). The business generalty h
about 1600 hives in operation at any given timRoseleigh”, the rural property immediately to thestof
the site, is a significant part of Mr Gosper’s baghing activities and is where Mr Gosper does héeq
bee breeding and, from time to time, keeps hivesdmey harvesting purposes. Mr Gosper’s other
property in the vicinity (“The Shades”, opposite #ite on Euchareena Road) is the home base of his
enterprise and he has a number of other hive masin the vicinity of the site, including on propes
owned by others who permit his hives to be so kxtat

75 | have had the advantage of expert evidencendiyeDr Somerville, the court-appointed expert on
honey bees. Orange City Council has also providgert evidence in response to part of the apiarian
concerns. This expert evidence has been provig€ar Fhomas, a biostatistician.

76 There are two separate aspects to the mattemmoérn raised by Mr Gosper relating the possible
impacts of Orange City Council's proposal on hiskeeping activities. These are described by Dr
Somerville as being a bio-security risk and a feaféty risk.

77 The bio-security risk arises from the existeofca disease which can infest and destroy bee hive
populations. This disease is known as Americarl Boaod disease (AFB). AFB is transmitted by spores
located in contaminated honey upon which bees froimfested hives forage and then transport back to
their own un-infested hive.



78 The food safety risk arises from bees’ normeddong of material, such as resins and the likenfro
trees and other plants. These materials are knevpnagolis. Propolis is used by bees for sealiaghks in
hive structures and the like. It was Dr Somerislievidence that bees will also collect a varidtpther
substances such as paint, tar or other contamindmt$ they use as substitutes for propolis. Use o
contaminated propolis substitutes can result inaramated honey. Dr Somerville expressed conden t
bees would be likely to forage for propolis on kuedfill. He said, in his original statement ofdance:

“Bees at times collect a substance referred torapatis. This material is normally
composed of plant resins and is used by the bepeotect the colony. Bees have been
observed to collect fresh paint and other man-madestances occasionally as a
substitute to propolis.” (Statement of Evidence,J@fie 2007, p 5)

79 This food security issue requires consideratiparate from the AFB issue.

80 Evidence given by Dr Thomas was aimed at aditigeise bio-security risk which would be attendant
on bees from Mr Gosper’s hives foraging on discarueney containers which would form part of the
waste stream disposed of to landfill. His evidewes based on a series of calculations derived &om
examination of what were considered the likely namtf honey containers from the domestic waste
stream which would be sent to landfill at the sitel, after assessing the nine variables he coesider
relevant, the probability of an AFB infestationaofy of Mr Gosper’s hives as a result. These visab
were set out by Dr Thomas in his report appendeddadElS Supplement, September 2007 (Appendix 4).
These variables are:

“1. The distribution of the number of contaminatemhey jars reaching the landfill
site in each load.

2. The proportion of containers which are uncapmeliroken.

3. The proportion of containers which are near sheface of the landfill and
available for foraging.

4. The distribution of the length of exposure foacle contaminated honey
container.
5. The probability that foraging bees will be aetiuring the exposure period for a

contaminated honey container (this is driven byperature).

6. The probability that an active foraging bee wiltate any exposed honey
container.

7. The probability that such an exposed honey doatavill be contaminated with
AFB spores.

8. The probability of infection of the hive arisifrpm contact with a single bee.

9. The probability that a foraging bee will sucdakg recruit other bees to the

contaminated exposed honey container.” (pp A4-84€)



81 Dr Thomas's calculations are based on a manageegime proposed by Orange City Council for site
receipt of and compaction and covering with soivates going to landfill. This management regisne
incorporated in the Minister’s proposed conditiofisonsent.

82 A deal of the attention in Dr Thomas's oral evide was addressed to consideration of the ontg pie
of academic literature which he had been ableni doncerning the number of AFB spores which could
trigger the infection of a single bee. This repuas an article published in (1942) 35 J6yrnal of
Economic Entomology 892 written by A W Woodrow, an officer of the Umit States Department of
Agriculture, Bureau of Entomology and Plant Quairat This related to the value which was to be
attached to variable 8 above.

83 The basis of this attention was to seek to éshathat, whatever the accuracy or otherwise ef th
earlier variables, the probability for variable &sso low as to render any resultant risk irrelevawhilst |
accept this analysis shows that it is unlikely thattransmission of a single spore of AFB to ohklo
Gosper’s hives would lead to contamination of thige, | am not satisfied that this is the sole sseaey
matter for consideration on this analysis. Indéledassumptions which he has made concerning his
variables 1 to 7 set the backdrop for the numbapofes potentially available for exposure to adarg
bee.

84 In considering this issue, | accept that Dr Tasmas given his evidence frankly and conscieriious
within the framework of the instructions which hasgiven. This framework, however, has some
limitations.

85 Dr Thomas's analysis is based on assumptionsecnimg the number of domestic honey containers
which might reach the landfill. Even accepting #teuracy of these assumptions, for the momeny, the
have no regard to the number or nature of any hooetainers which might be discarded as part of the
commercial and industrial waste stream and seffitdandfill. Honey containers are likely to bedirded
into the waste stream by commercial operatorssihtgants, fast food outlets and accommodation
facilities. The absence of any information conaagrihe risk of contamination from these sourcessa
doubt on the risk assumption in relation to vagablfor Dr Thomas's calculations.

86 Dr Somerville and Mr Gosper gave oral eviderfdb@ir experiences which challenged the values
applied by Dr Thomas to his variable 5. Both Dmgoville and Mr Gosper have particular expertise in
relation to bees and their behaviour, whilst Dr iflas, although an experienced biostatistician, ingiged
experience in relation to bees and their behavi@urSomerville and Mr Gosper’s evidence was that t
bees would be active for longer periods and oweidar temperature range than was assumed by Dr
Thomas. | prefer their evidence to that of Dr Tlasm

87 In addition, although the Minister’'s suggestedditions of consent will impose load receival and
waste covering obligations on the operator, thguemcy of load arrival means that | cannot entirely
discard the possibility that a bee which discoeeh®ney container (whether contaminated or nadhim
load may not return to the hive and recruit beehvteturn to forage on a contaminated market honey
container in a later load.

88 Dr Somerville and Dr Thomas, in their joint staent, express the agreed view that the low estunat
risk to managed bees (from Mr Gosper’s hives) faisearded retail honey containers is “critically
dependent on hygiene practices at the site”. el§eéhpractices are not managed “rigorously”, thelldoer a
“substantial increase in the risk of AFB infectiqidbint Statement, 12 December 2007, p 1).

89 I note that in the first five years of operat{during Stage 1), Cabonne Shire Council will be gble
operator, although under the management of OraitgeCBuncil. Cabonne Shire Council has taken no
part in the proceedings. No evidence has beemdiyeanyone from Cabonne Shire Council. What
evidence there is about Cabonne Shire Council'ssatfandfill facilities in its local governmentes
reveals that they are operated in a manner tiatvisonmentally unacceptable with poor hygiene and



management practices. Without any evidence frobo@ae Shire Council as to how they will improve
their ability to operate landfills to the rigorosigndard required to avoid the bio-security riskn not
satisfied that the risk of AFB infection to manadesks from a landfill operated by Cabonne ShirenCibu
will be low.

90 Furthermore, Mr Gosper's managed bees are @aoinlly bees likely to be foraging over the site.
Although a survey of the site was undertaken taldisth whether or not there were likely to be féred
colonies on the site, leading to the discoverymdy @ne such colony, it was Dr Somerville’'s eviderhat
he expected to find three or more colonies withmpgroperty and larger numbers of feral bee cotonie
within a 5 km radius of the proposed Hub site @tant of Evidence, 29 June 2007, p 5).

In their joint statement, Dr Somerville and Dromas said, concerning feral bees:

“The risk to feral bee populations which are foregover the site throughout the year is
greater. Robbing of contaminated feral bee cobbi managed hives is a risk, whilst
foraging of discarded honey containers is likelypbtolargely an event involving a small
number of bees (subject to appropriate managenfehiedandfill), robbing of diseased
feral bee colonies is likely to be a many thousaee event. This is a much more
significant risk to commercial bees than discardedey containers.” (Joint Statement, 12
December 2007, p 2)

92 They recommended, in response, as follows:

“We recommend that, should this proposal be apgrotree council should be required to
develop, implement and monitor a feral bee corgtidtegy, as a condition of approval.
Furthermore this programme should be planned, amwitored to the satisfaction of the
DPI.” (Joint Statement, 12 December 2007, p 2)

93 However, Dr Somerville did not accept that féred control was effective and recorded this in the
joint statement in the following terms:

“Dr Somerville does not believe that currently dable control methods are fit for

purpose. Friponil, produced by BASF would be anrappate and effective compound

for the control of feral bees, but BASF are relatte allow its use against bees. This
may change with the movement of Friponil out ofepatprotection. But at present,
effective control of feral bee populations may @ompossible. Friponil also has a long
residue period, and may pose a risk to managed bees

Thomas argues that AFB may be endemic in feral ,beesl that the proposed
development does not materially influence the riBk.Somerville argues that there is n
[sic] material evidence that feral bees are culyemsource of AFB.” (Joint Statement, 12
December 2007, p 2)

94 On the issue of eradication of feral bees, Geality Council tendered an article from thestralian
Journal of Entomology (1998) Volume 37 pp 97 — 100 by B P Olroyd. Althbube article discussed
several possible methods of eradication of ferakb# concludes by stating that “densities oflfeeges in
Australia are such that effective control over aedor area is unlikely to be economically feasible”.
Localised control may be feasible, but would begpensive process (p 99). Any localised contralleio
have to be repeated.

95 | am not satisfied by that article that fera¢ lbelonies on the site could be eradicated and that
recolonisation in future could be prevented withtaaty. In addition, Dr Somerville’s evidence thn
expected to find larger numbers [than the threeniek he expected on the site] of feral bee cotowithin



a 5 km radius of the site means that there isaisimdeterminate risk (not capable of control barie
City Council as such colonies would not be onatwdl) of infection of such off-site feral bee colemi
leading, via the “robber bee” phenomenon, to indecof Mr Gosper’s hives.

96 As a consequence, the risk of AFB infection &dral bee colony leading to contamination of a
managed hive on “Roseleigh” cannot be discounted.

97 As to the “food security risk”, the joint repoeicords Dr Somerville’s evidence as:

“Somerville points out that the bee industry hasniified a food safety risk associated
with landfill sites. He believes the food safetgkrto be significant, and argues that even
if the risk is modest this will impact on the matedaility of local producers produce.”
(Joint Statement, 12 December 2007, p 3)

98 Dr Somerville earlier had noted, when respontiiniipe EIS Supplement, September 2007:

“The EIS fails to address the issue of food safetich is unrelated to the AFB issue.

The Australia Honey Bee Industry food safety progr8-Qual, of which a copy of the
manual is located on the Australian Honey Bee Itrgusebsitewww.honeybee.org.au/
states in the Approved Supplier Program Standdrds “Placing apiaries near rubbish
tips is avoided".

The adoption of food safety programs by primarydpieers, is strongly encouraged by
the NSW Department of Primary Industries. The aidopof the Australian Honey Bee

Industry food safety program is strongly encouraged desirable. The construction of
the waste facility next to an existing apiary opiera precludes this operation from

complying with the industry recognised standard.

Honey bees will collect a number of substancesuttioh nectar, pollen, water and
propolis. Bees at times will collect substitutestiese materials including water in the
leachate ponds associated with the landfill openatiThis issue has not been addressed
in the revised EIS.” (Comments on EIS Supplemer@eptember 2007, 9 November
2007, p 2)

99 As discussed during the proceedings, desigronsgs would likely address the last mentioned,
leachate pond concerns. However, the Orange Cityw€iboffers no answer to the possible importatbn
contaminated propolis substitutes to the hivesRwoséleigh”. The evidence from Dr Somerville and Mr
Gosper satisfies me that the food security issg@rsficant.

100 It is no answer to say that Mr Gosper’s beeat legally entitled to access the site. Theimoi
evidence of objection being raised by any landovai¢he site in the past to Mr Gosper’s bees aiugss
the site. In any event, there is no way of Mr Gaspntrolling his bees to avoid them accessingsiiige
The only viable way to achieve this would be for Glosper to remove his hives to locations where thei
likely flight patterns would not include the sit&he result of this is that the only appropriatedant,
precautionary apicultural response to the developrmveuld be the cessation of beekeeping activiies
Roseleigh.

101 Such cessation of beekeeping activities woaldrbadverse effect on the long term use, for isiesta
agricultural production, of the prime crop and pestand on Roseleigh.

FAILURE TO INCLUDE RESOURCE REPROCESSING FACILITY



102 As | have earlier observed, development corisesdught for Stages 1 and 3, but not Stage Beof t
project. Stage 2 involves the resource reprocggatility. This facility is critical for the wastdisposal
facility to achieve sustainability. The great bolkenvironmental benefits the Orange City Counlgims
will be achieved depend on the implementation efréssource reprocessing facility. Conversely, atith
the resource reprocessing facility, the proposegldpment is unsustainable and unacceptable. The
criticalness of the resource reprocessing fadititthe acceptability of the project is recognisgdhe
Minister’'s proposed conditions of consent which m&tage 3 dependent on Stage 2 not only being
approved, but also becoming operational.

103 The Minister’s proposed conditions of consent/jule, in condition 8 of Schedule 2 General and
administrative conditions, that “the applicant $in@t commence Stage 3 before Stage 2 of the
development is operational”. Condition 9, whichdws, provides that “if the applicant is unablediotain

the necessary development consent or project agpi@mvStage 2 of the development, then it shadkee

all landfill operations at the end of Stage 1, egfthabilitate the site to the satisfaction of theebior-

General”. Neither Orange City Council nor the AatiGroup proposes any amendment to these conditions

104 The result is, effectively, that the only aitids to which | would be giving an operational sent not
contingent on the missing Stage 2 is the operatid@tage 1 of a conventional municipal landfill foe
wastes of Cabonne Shire (other than wastes whiltlvevidiverted to the materials recovery facility a
Ophir Road in Orange) (see Minister's proposed @amd5(a) and 13 of Schedule 2). This conventiona
municipal landfill facility is to be operated by Ganne Shire Council under the management of Orange
City Council (Minister’s proposed condition 2(a) ®thedule 2 and Appendix 1, para 4.1.3). It isaee a
life of 5 years (Minister’s proposed condition 5¢f)Schedule 2). A maximum of 35,000 tonnes ofteas
per annum can be disposed of at the landfill faheaf the 5 years of Stage 1 (Minister’s proposed
condition 12(a) of Schedule 2).

105 Stage 1, by itself, is an environmentally ueptable and unsustainable development which shanild
be approved. The critical aspect, which improbesdanvironmental acceptability and sustainabilftthe
proposed landfill, is the proposed resource remsiog facility in Stage 2. Only then will the opgon of
the landfill, which is Stage 3, become environmintcceptable and sustainable. Stage 3 exteods fr
years 6 to 40 (assuming Stage 2 is approved).eSRagpmpromises 87.5% of the project.

106 However, there is no certainty that Stage Pheilapproved or constructed. Not being part isf th
development application, | certainly cannot appr8tege 2 or require its construction. As a resiuthis, |
have no guarantee that Stages 2 and 3, and henod te long-term environmental benefits which are
said to underpin the totality of the project, witime to pass.

107 | have had no satisfactory explanation, givenremaining life at the Ophir Road facility (a &m
period which could accommodate the wastes from @ad&hire during the period now proposed for the
gaining of consent and construction of the Stagkethent of the project) as to why it would not losgible
to avoid Stage 1 entirely. If the Cabonne Shirsteswere to be taken to Ophir Road in lieu of &thof
the project, Stage 2 would not commence (and tbuamdfill operations at all would commence at site)
unless and until the resource reprocessing fatibiy been constructed at the site. The resource
reprocessing facility could then operate from dag,an tandem with the limited residual landfilleyption
proposed for Stage 3.

108 | consider it undesirable to approve a projédth is structured in this staged and contingeamer.
The only certain stage of the development (Stadge ijacceptable. The balance of the project which
might be acceptable is uncertain. If Stage 2 wetdo be approved or constructed, Stage 3 willocaur.
However, the land would already have been used ttgvelopment (Stage 1) that is unacceptable. The
proposed rehabilitation, which would follow closuiter the completion of Stage 1, would not be
satisfactory because the land should never have el for a landfill of the kind proposed in Stagat
all. If Stages 2 and 3 are the aspects of theepteyhich make it acceptable to suffer a use ofahd in



the otherwise unacceptable manner proposed in $tafere needs to be certainty that Stages 2 avitl 3
occur. The current development application do¢snd cannot provide that certainty.

DIFFICULTIES IN IMPOSING AND ENFORCING THE WASTE M  INIMISATION STRATEGY

109 Orange City Council proposes that there shbald waste minimisation strategy prepared to enable
Orange City Council and Cabonne Shire Council tplément the waste minimisation objectives which
have been outlined in the proceedings and thug®aehhe waste reduction and diversion level of 55%
proposed to be required by the consent. This waBstanisation strategy is proposed to cover both

councils.

110 This issue is dealt with in schedule 3 of thaier’s proposed conditions of consent in théofwing

way:

“Waste Minimisation Strategy

1. The Applicant [Orange City Council] shall prepaand implement a Waste
Minimisation Strategy for the Cabonne and OrangéA&@o the satisfaction of the
Director-General. This strategy must:

(@)

(b)

(©)
(d)

()

(f)

(9)

(h)

(i)

be submitted to the Director-General for applowprior to the
commencement of operations;

be prepared by a suitably qualified and exmeed expert whose
appointment has been endorsed by the Director-@Ener

be prepared in consultation with DECC,;

set the strategic framework for waste manageénmehoth LGAs over the
next 20 years;

classify the different waste streams in eacli\L&nd establish baseline data
for each waste stream;

establish short (3 years), medium (6 years) langd term (20 years) waste
minimisation/diversion targets for each of thesesteastreams with the
medium term target to be not less than 55% wastemisation/diversion
averaged across all waste streams;

determine the maximum amount of waste (tonfagesn annual basis that
would be disposed of to landfill in the short anddium term;

describe what measures would be implementeahdet these targets, and
minimise the amount of waste being disposed tofikrahd

include a program to monitor the effectivenedsthese measures, and
whether the targets are being met.

Waste Minimisation/Diversion Targets

2. The Applicant shall comply with the waste mirsation/diversion targets in the
Waste Minimisation Strategy, or any alternate terg® comparable requirements



imposed by DECC or the Director-General followingeziew of the results of each
independent environmental audit (see condition7<hedule 4).”

111 The Action Group proposes a number of modificetto these conditions of consent. However, they
do not propose a radical alteration of the strictirthese conditions. These modifications areetseen in
their proposed revised conditions in these terms:

“Waste Minimisation Strategy

1.

The Applicant [Orange City Council] shall prepaa Waste Minimisation Strategy
for the Cabonne and Orange LGAs to the satisfaatiotihe Director-General. This
strategy must:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

(i)

0

be submitted to the Director-General for applowprior to the
commencement of operations;

be prepared by a suitably qualified and exmeed expert whose
appointment has been endorsed by the Director-@Ener

be prepared in consultation with DECC,;

set the strategic framework for waste manageénmehoth LGAs over the
next 20 years;

classify the different waste streams in eacli\L.&nd establish baseline data
for each waste stream;

establish short (3 years), medium (6 years) land term (20 years) waste
minimisation/diversion targets for each of thesesteastreams with the
medium and long term targets to be not less thafo Stvaste
minimisation/diversion averaged across all wastasts;

determine the maximum amount of waste (tonfagesn annual basis that
would be disposed of to landfill in the short, mediand long term;

describe what measures would be implementeahdet these targets, and
minimise the amount of waste being disposed tofikrahd

include a program to monitor the effectivenedsthese measures, and
whether the targets are being met.

be accompanied by an undertaking from CabonméreSCouncil to
implement the measures recommended in the Wastamidation Strategy
for the Cabonne LGA.

Waste Minimisation/Diversion Targets

2.

At all times when they are using the site fapdisal of waste from their LGAs, the
Applicant and Cabonne Shire Council shall implemtd Waste Minimisation

Strategy and comply with the waste minimisationédéion targets in the Waste
Minimisation Strategy, or any higher targets, imgebdy DECC or the Director-

General following a review of the results of eanddpendent environmental audit
(see conditions 7-9 of schedule 4).”



112 Orange City Council’s response to the firsthelse conditions of consent, on the other hartd, is
propose an alternative approach based on a desddleginent of commitments contained in appenditofits
proposed version of the conditions of consent. n@eaCity Council’s version of these conditions is:

“Waste Minimisation Strategy

1. The Applicant [Orange City Council] shall implent the Waste Minimisation
Strategy set out in Table A the Statement of Commenitts at Appendix 2 [sic, should
be 11]. This strategy may be revised with the apglrof the Director-General in
consultation with DECC, and must be reviewed arlgubl the Applicant to
determine whether its targets have been and agly lik be met. Any revision of the
strategy is not to set a lower target than 55%rdiva of waste from landfill. This
revision is in addition to the review and revisiof the strategy, which may be
necessary as a result of the Independent Enviromanéwdit under schedule 4
below.”

113 Orange City Council adopted the Minister’s i@rof the second of these conditions.

114 In this context, | have been provided with espf contracts which have been entered into betwee
Orange City Council and its waste collection cortiva These contracts permit the extension oktrgice
to a third bin for the kerbside collection of gamd®ganics. It is upon these contracts and comtyuni
education programmes presently undertaken (and expanded) by the Councils and the contractor that
Orange City Council relies as the basis for engbtiompliance with the waste minimisation strategy
conditions.

115 It is appropriate that | note that Orange Cibuncil’'s statement of commitments contains a wide
ranging list of topics coupled with desired outcen@oposed actions and the timing of such actienset
out in the various parts of this table. My conselnere do not relate to specific items but to taenéwork
itself.

116 There are a number of fundamental problemslvgth the approach in the Minister’s and Action
Group’s versions of the conditions and the altéveag@mbodied in Orange City Council’s versionstod t
conditions. These problems do not relate to theéarsthat might be contained in such a stratedy tre
commitment of Orange City Council to the pursuieaf/ironmental goals - | am satisfied that ther is
genuine policy and operational commitment by Ora@ijg Council to the pursuit of waste minimisation
and diversion from landfill.

117 The first problem concerns the fundamentalreadfia development consent. A development consent
runs with the land. It is not personal to the imad applicant to whom it is given but enures tfoe benefit

of subsequent owners and occupi®gie Municipal Council v The Royal Ryde Homes (1970) 19 LGRA

321 at 324Parramatta City Council v Shell Co of Australia Ltd [1972] 2 NSWLR 632 at 63%A\inn v
Director-General of National Parks and Wildlife (2001) 130 LGERA 508 at 513. Eaton & Sons Pty Ltd

v Warringah Shire Council (1972) 129 CLR 270 at 293, Stephen J further olesktivat:

“First, although a consent will no doubt resultrfran application by an individual it is
essentially impersonal in the sense that it doésoacern itself with and is not limited to the
applicant but is a consent to the world at largeslation to the land which is its subject.
Once granted it makes lawful, in a town planningteat, what would otherwise be unlawful
but does so by reference to the acts done ana iio¢ tidentity of the actor....”

118 Hence, conditions of consent should relatbeédand and its development and be capable of
implementation by whomever is the person carryiagtbe development on the land.



119 Each of the parties’ versions of the proposedlitions of consent oblige “the Applicant” to irephent
the specified waste minimisation strategy in bothr@e and Cabonne local government areas. The
applicant is currently Orange City Council. Howe\vigthe person carrying out the development viere
change, for instance because of a change in owipessbccupation, the obligation would be transfdrto
the person carrying on the development. A persbardghan each Council would be incapable of
performing such an obligation in the respectival@overnment areas.

120 No doubt in recognition of this fact, each parproposed conditions of consent include a caolit
(condition 18 - Management) that “the developméatihe managed at all times by the Applicant”.eTh
intent of this condition is that even if there iskmnge in ownership or occupation of the land Applicant
(defined to be Orange City Council) must continuenanage the development. The period of this
obligation certainly extends throughout the peddctive operation of the landfill (40 years) lalgo
continues afterwards during post-closure rehabditeand on-going monitoring and maintenance,
including the leachate which continues to be preduaiter closure of the landfill. There is no @udnt for
this latter work.

121 This condition therefore imposes a non-traasie;, non-delegable, personal obligation on Ora&lige
Council that endures for a long period of time hags indefinitely. Such an obligation is contraryhe
fundamental nature of development consents whietmat personal to the original applicant. | have
serious doubts as to the power of a consent atghorgrant development consent which imposes a non
transferable, non-delegable personal obligatioarooriginal applicant requiring that person to awun
managing the development for its life and perhapefinitely. But even if there is power, it is an
undesirable condition.

122 Secondly, the parties’ proposed conditionsireqdrange City Council to implement the specified
waste minimisation strategy not only in its owndbgovernment area, but also in Cabonne local
government area. Orange City Council has no paeevdp so directly in any local government area iothe
than that of which it is the local government auittyo Orange City Council, therefore, would seeldb so
by entering into contractual arrangements with @aledShire Council whereby Cabonne Shire Council
would need to fetter the future exercise of it€ionary functions in relation to provision of sta
services in its local government area. The legalitsuch contractual arrangements is in serioubticee,
for example Ansett Transport Industries (Operations) Pty Ltd v The Commonwealth (1977) 139 CLR 54 at
74-76 andAttorney-General (NSW) v Quin (1990) 170 CLR 1 at 17.

123 The proposed conditions of consent do not imples obligation to implement the specified waste
minimisation strategy on Cabonne Shire Councilang event, there would not be power to do so given
that Cabonne Shire Council is not an applicantiambt an owner of the land.

124 Independently of the issue of power, therebie@n no evidence from Cabonne Shire Council upon
which | could be satisfied that Cabonne Shire Cdudnas the dedicated commitment, institutional citya
and necessary resources to implement the spewifiste minimisation strategy. | am unable to be
satisfied, therefore, that Orange City Councilwititstanding its best endeavours, will be ableiscltarge
the obligation to ensure the implementation ofgpecified waste minimisation strategy in Cabonmallo
government area.

125 Thirdly, the proposed conditions of consentimggg the implementation of the specified waste
minimisation strategy in the two local governmergas may not have sufficient nexus with the
development proposed so as to satisfy the secordf theNewbury tests requiring conditions of consent
to fairly and reasonably relate to the proposedbigment:Newbury District Council v Secretary of Sate

of the Environment [1981] AC 578 at 599, 607-608, 619 and 627 andats®/Mestern Australian Planning
Commission v Temwood Holdings Pty Ltd (2004) 221 CLR 30 at 55 [57], 59 [72], 87 [155].



126 Devising and implementing a waste minimisagoategy may well be a desirable object but its
desirability exists independently of any particypaoposal for a waste disposal facility. Theraashing
about this particular waste disposal facility prega for this particular site, as opposed to angrodine,
which necessitates devising and implementing tleeifipd waste minimisation strategy. As Callinan J
observed inWestern Australian Planning Commission v Temwood Holdings Pty Ltd (2004) 221 CLR 30 at
87 [155], the second limb of tidewbury tests requires that the condition “must be a dandinot simply
justifiable as one which a reasonable planningaitthcould impose, but one which is fair and rewsde
in the circumstances of the particular case” (emphasis in original).

127 For these reasons, | am not satisfied thghthigosed conditions requiring the implementatiowa$te
minimisation strategies in Orange and Cabonne lgoaérnment areas can or should be imposed. Yet
these conditions are critical to enable the progaselopment to achieve sustainability. The psepo
development would not yield all of the claimed eoaimental benefits without implementation of thestea
minimisation strategy in both local government areBurthermore, | am not satisfied on the evidehag
even if the conditions were to be imposed, the avashimisation strategy would be able to be
implemented successfully in Cabonne local goverrirasra.

OTHER ISSUES

128 Having regard to the foregoing reasons for kwmlicg that the development application should be
refused, it is unnecessary to deal with the otbswes raised by the Action Group (issues 2, 3d%ban

CONCLUSION

129 For the reasons | have given above, developomersent should not be granted to this particular
proposal for a waste disposal facility at this jgaitar site. This conclusion does not mean thatlzer
proposal at another site would not be acceptablalso should not be taken to imply any criticism
Orange City Council’s policy and commitment to @shing sustainability and waste minimisation. It is
simply a conclusion specific to this particular dimpment on this particular site.

130 I acknowledge the considerable assistance win@ssioner Moore in this appeal.

ORDERS

131 The orders of the Court are:
1. The appeal is upheld.
2. Development Application DA 95-4-2005 for the strnction and operation of the “Hub”
Regional Resource Reprocessing Facility and adsocimfrastructure on Lot 10 DP
1034198 at the corner of Euchareena and Shadeg& ®usel, Molong is determined by
refusal of development consent.

3. The exhibits are returned.

4. Costs are reserved.
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AMENDMENTS:

02/04/2008 - agriculture changed to agricultural - Paragraph(s) 69



