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ADDENDUM REPORT
Kings Forest Project Approval Modification Request MP 08_0194 MOD 3

Precinct 1, Tweed Goast Road, Kings Forest

1. BACKGROUND

Project 28 Pty Ltd (the Proponent) has lodged a request to modify the Kings Forest Prolect Approval
(MP 08_0194 MOD 3) to change the use of the rural supplies building within Precinct 1 to a service
station with associated shop, food and drink premises with drive through facilities and an outdoor dining
area, and car and dog wash facilities. The modification request also seeks approval to remove the 10
metre (m) wide vegetation buffer on the northern boundary of the site.

The modification request has been assessed by the Department of Planning and Environment
(Department) and the Assessment Report and recommended lnstrument of Refusalwere placed on the
Department's website for at least seven days prior to determination, in accordance with the
Department's Development Assessment Protocol.

On 7 April 2016, DAC Planning Pty Ltd (DAC), on behalf of the Proponent, lodged a submission in
response to the Assessment Report and the recommended reasons for refusal (see Appendix A).

This addendum report provides consideration of the issues raised in DAC's submission.

2. CONSIDERATION

ln the submission, DAC has taken extracts from previous reports (such as the Environmental
Assessment or Response to Submissions) and re-presented the information.

The Department has already considered this information in preparing its Assessment Report and
recommendation. There are however, some residual matters raised by DAC requiring further
discussion. These matters are discussed in Section2.l of this report.

2.1 Residual Matters

2.1.1 Land Use Conflict
DAC states the Department of Primary lndustries (DPl) did not object to the modification request. Whilst
the Department agrees, it notes the DPI raised a number of significant concerns. These issues were
considered and discussed in the Department's Assessment Report and provided the basis for the
Department's recommendation for refusal.

Some key issues raised by DPI are highlighted again here for context:
o the change of use would have potential adverse impacts on the adjoining agricultural land;
o the removal of the 10 m wide vegetation buffer compromises the intent of the Prolect Approval,

which seeks to minimise land use conflicts; and
¡ reliance on existing vegetation on the adjoining property should not be seen as a commitment by the

Proponent as there is no guarantee this would continue into the future.

As DAC has not provided further justiflcation or information to resolve the land use conflicts between the
proposed development and the adjoining agricultural land, the Department is satisfied the assessment
and conclusions contained in its Assessment Report remain valid.
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2.1.2 Contamination Risk
DAC states the existing approval for a rural supplies building allows for fertilisers, pesticides and
herbicides to be stored on the site.

Whilst the Department acknowledges the Project Approval permits the construction of a rural supplies
building within Precinct 1, no approval was given for its use as details of the future tenancies were not
provided with the original Pro¡ect Application. As noted in the Department's Assessment Report, future
tenant(s) are required to seek separate approval for the fit-out and use of each tenancy and each
application would be considered on its merits, including whether or not to permit the storage of fertilisers,
pesticides and herbicides.

Ïhe Department maintains the modification request would introduce a new land use which would
change the risk profile of the approved development and result in the potential for increased
contamination on adjoining sensitive land. Accordingly, the Department is satisfied the assessment and
conclusions contained in its Assessment Report remain valid.

2.1.3 Tweed Goast DGP
DAC contends the strategic objectives of the Tweed DCP are not relevant and are inconsistent with the
site's zoning as 2(c) Urban Expansion under State Environmental Planning Policy (Sfafe Significant
Precincts) 2005 (State Significant Precincts SEPP) and the employment lands uses allowed under the
Concept Plan.

The Department does not agree the strategic objectives of the Tweed DCP are inconsistent with
the site's zoning. Further, the creation of a green belt is not inconsistent with the development
objectives or controls of the Kings Forest Development Code (Development Code) which supports
the Concept Plan.

ln approving the Concept Plan for the Kings Forest site, the Department noted in its assessment report
that future development on employment lands needs to be "supported by an adequate justification in
terms of ds sudaöility in relation to the surrounding development lnclusion within the Development
Matrix approved with the Concept Plan does not provide a basrs for justifying the proposed land use.
Approval on any land use in this area shall be subject to a detailed merit assess/nent by the relevant
consent/approval authoritf'. As such, the modification request is to be assessed on its merits and
includes consideration of the responsiveness of the design of the development to the site's context.

Accordingly, the Department is satisfied the assessment and conclusions contained in its Assessment
Report remain valid.

2.1.4 Perceived Environmental lmpacts
DAC contends the environmental impacts of the modification request are perceived and
overstated, and can be mitigated by conditions of approval. Given the above, DAC advised it would
be in the public interest to approve the modification request.

The Department disagrees with this position. ln undertaking its assessment the Department concluded
the proposed modification would result in new adverse visual, trafflc and amenity impacts within Precinct
1 which are inconsistent with the rural character of development along Tweed Coast Road. lt would
increase the potential risk of environmental harm by introducing hazardous land uses that may reduce
the ongoing viability of adjoining State significant farmland and increase the risk of adverse impacts to
the SEPP 14 wetlands and significant vegetation adjacent to the site. The cumulative impact of these
matters is significant and cannot be satisfactorily mitigated or managed by way of conditions.

Accordingly, the proposed modification is not in the public interest and the Department is satisfied the
assessment and conclusions contained in its Assessment Report remain valid
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2.2 Other lssues

2.2.1 Reference to Major Development SEPP
Following a recent change, State Environmental Planning Policy (Major Developments) 2005 is now
known as Sfafe Environmental Planning Policy (Sfafe Significant Precincts) 2005. Accordingly, a
minor modification is recommended to refusal reasons 1 and 2 to make reference to the relevant
planning policy.

3. CONCLUSION AND RECOMMENDATION

3.1 Gonclusion

The Department has considered the additional submission from DAC in relation to a request to
modify the Kings Forest Project Approval. Given the DAC submission has not provided further
justification or assessment to demonstrate the proposed land use would not impact the adjoining
agricultural land, minimise land use conflict or introduce unacceptable environmental risks, the
Department has concluded the findings and recommendations of its Assessment Report and
recommended lnstrument of Refusal remain valid.

The modification request would have more than limited environmental consequences in
comparison to the approved project. The proposed new land use would change the risk profile
when compared with the approved development and would increase the land use conflicts with the
neighbouring State significant farmland. Furthermore, the bulk and scale of the proposal would be
incompatible with the rural character of Tweed Coast Road.

Accordingly, it is recommended the Executive Director, Key Sites and lndustry Assessments refuse
the modification request.

3.2 Recommendation

It is recommended the Executive Director, Key Sites and lndustry Assessments:
o consider the findings and recommendations of the Assessment Report (see Tag A);
. consider the findings and recommendations of this addendum report; and
o refuse the modification request MP 08_0194 MOD 3 in accordance with the recommended

lnstrument of Refusal (see Tag B).

Kate MacDonald
Itlotftt6

Team Leader
lndustry Assessments

A/Director
lndustry Assessments

Anthea
Executive Director wl+ltb
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APPENDIX A: GOPY OF DAC'S SUBMISSION
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DAC PLANNING PTY LTD
TOWN PLANNING & DEVELOPMENT CONSULÏANTS

7 April2O16

Our Ref : KFOR '15/138

Secretory
Deportment of Plonning ond Environment
GPO Box 39
Sydney NSW 2001

Atlention: Kole MocDonold

Deor Modom

Modificolion No. 3 Assessment Reporl

On beholf of Project 28 Piy Ltd, we moke the following submission in relolion to the reosons for
refusol identified in the Deportment's Assessmenl Report. We requesl the Deporlment to toke this
submission into occount before defermining lhe Applicolion.

Reoson I - Conflicl with Stote Significont Formlqnd

"The modificofion requesl would infroduce new ond more sensifive lond uses (tokeowoy food ond drink
premises wifh ossociof ed outdoor dining f ocilitíes) wîthin Prectncl I which wifl increose lond use conflict wtth
the odjoining Sfote significont formlond. The introduction of such lond useg coupled wifh fhe proposed
removol of the l0 m wide ogriculturol buff er, ore inconsisfe nl wilh the requiremen fs of Porl ó, clouse I of
Schedule 3 of Sfofe Environmentol Plonning Policy (Moior Developmenls) 2005'"

By woy of bockground informolion, Mojor Project Approvol No. MP08-0194 currently opproves o
rurol supplies building with Precinct L The building is setbock 8m from lhe northern site boundory
ond o service/delivery oisle is locoted wiihin lhe seibock (see Drowing SK00ì olloched).

Condition 99 of MP08_0194 increoses lhe proposed setbock ond is in the fotlowing lerms:

"Amendmenfs fo Design oî Rut-ol Supplies Bulldíng
99.

I ) The desþn of the rurqlsupplies building ond londsco ping in the norlh of Precinct I sholl be modif ted lo
provrde o t)m wide vegeloted buffer generolly in occordonce wifh Appendix 2 of lhe Plonning
Guidelines: Seporofing Agriculturol ond Residentiol Lond Uses fQld Governmenl August 1997) ond
Secfion A5 of Tweed Shire Council's DCP 2008, or ony other such onongement to fhe sofrsfoclion of
fhe Deporlment of Primory lnduslries, lo mínimise ony future potentíol lond use conflict with
ogricutturol lond to the norlh of fhe sife. Screening by phystcol meons other thon vegetofion is nof
occeploble.

2) The omended design sholl be submiffed fo lhe Secrelory for opprovol within 24 monfhs of the dote of
this opprovol."



The proposed Site Plon (Drowing No. 1000, lssue H otloched) forming porl of MOD 3 for f he service
stotion/food ond drink premises shows the slotion shop building 17m from the northern boundory
ond lhe truck fuel bowser l0m from the northern boundory.

The Modificotion Applicotion is occomponied by o Lond Use Conflict Risk Assessment Reporf
(LUCRA)(Allen & Associoles, 29 September 2013) which concludes thot:

,.5 
STEP 4 - SUMMARISED RESUIIS OFTHE TUCRA

34. A LIJCRA hos been underfoken in relotion lo o proposed service slofion fo be sifuoled on Pqrl Lot 7 DP

875447 sifuoled on fhe Ïweed Coosf Rood opposife Old Bogongor Rood of Kings Foresf NSW.

35. Ihe greofesf potentiol for the occurence of lond use conf/icf with the proposed service sfofion hos
been identifîed os fhe neîghbouring forestry londs directly to the norlh.

3ó. As per the noture of forestry operotions, ony conflict orising ond potentiolly impocfing on fhe proposed
service slotion development is dusf, noise ond chemico/ sproy drÌft. An initiolronking sysfem of
evoluofion hos been underfoken ¡,os per published guidelines) ond determined thot lhe greolesf risk

ronking wos os o resulf of both dusf ond noise generofion.

37. Forestry operolions hove o low level of operotional intensity in comporison fo more infensive
horliculturol or ogriculturol pursuifs. Dusf ond noise generolion is more commonly ossociofed wifh
horvesling or logging operotions. The torestry poddock thot is directly odiocent fo fhe sife hos only
recently been horvesfed ond so fufure horvesting will not occur for ol leosf len yeors or greoter.

38. Recommended risk mitigotion sfrotegies hove been idenfified os buffer zones in fhe form of vegelolive
zones, physicol fencing ond spofio/ zones of seporofion.

. The owner of the forestry operotion hos o/reody plonted o zone of vegefotion odjocenf fo the
form occess rood thot runs olong fhe soufhern boundory of fhe srfe. This /0 melre zone whtle
plonted for the purposes of providing o founa corrídor will olso odd o noturol vegefolive
buffer zone befween the two operofions.

. lt is the intent of lhe deve/oper fo consfruct o 2.5 metre high colourbond fence olong fhe
boundory of the development ond fhe forestry lond (Lot 8/. Ihis will provide o f ufther bonier fo
the movemeni of dusf ond sproy drift from the forestry operotion. It will olso lessen fhe noise
impoct from forestry operofions, olthough if is ocknowledged thot such operolions f/ogging/
ore irregulor.

. The design concepf of fhe service sfolion provides for odequote spofiol zones of seporolion
from sensifive receptor poînts fe.g. porking) whtch will odd to fhe degree of risk reducfion
ochieved.

39. The proposed mitrgotion strotegies os discussed ore very specific ond eosy to implement. Furlhermore
os the proposed strofegies hove ochieved the slofed ob1'ecfive of ochieving o revised risk ronkîng of 10

or /ess if is therefore be/ieved thot when implemented thot the potentiol for lond use conf/ict occuning
befween lhe /ond uses will be minimol."

On I I Jonuory 2015, DAC Plonning Pty Ltd provided o response lo submissions, which includes o
response To the submission from the Deportment of Primory lndustries (DPl). The response is

reproduced os follows:

Resoonse:

The commenfs of DP/ ore nofed. The outhor of the LUCRA qccomponying the Modîficotion Applicofion hos
provided commenfs on fhe issues roised by DPL A copy of fhe response dofed 24 December 2015 is

ottoched ot Annexure B. Hoving regord fo those commenft the proponent wîll occept condilions of
approvol to the following effecf;

"The proposed bufîer to lhe nodhern sife boundory sholl be moinfoíned by lhe owner of lhe Precincf I sife,

being Lot T DP 875447."
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"Prospeclive purchosers or lessees oî Precíncl I (beíng Lol 7 DP 875447) sholl be odvised lhot lhe building is

locqfed wílhín close proximîly lo ogricullurol indusfiies ond os such incídences of noise, odour ond dusl
moy occut ll¡of some people moy find offensive."

ln oddition fo the originol LUCRA Reporl, the response from Allen & Associotes doled 24 December
2015, previously forworded lo lhe Deportment, responds lo the issue of lond use conflicls ond
opproprioTe treotmenT of lhe interfoce belween the development site ond the exisiing smoll scole
forestry lond Io the norlh. The response specificolly oddresses the issues roised by the DPI ond is

therefore reproduced os follows:

"Thonkyou for your emotl relotîng to fhe NSW DPI letter doted lTth November 2015 requesling more
tnformotion or clorificqtion in regord fo fhe LUCRA for the Kings Foresf Proiect.
fhe concerns qppeor to specificolly be in relotion lo lhe odequocy of fhe proposed buffer in lhe confexl
of lond use conf/icf ovoidonce. fhe proposed buffer is o combinofion of :

. 2.5 metre colourbond fence - lo be erected by the owner/operotor of fhe service sfofion olong
fhe Sife's nofthern boundary.

. Plonting of o combinotion of tall evergreen lrees (overoge of l5 mefres height) ond dense hedge
olong the soufhern side of the 2.5 metre colourbond fence.

. Spofiol seporofion including vegetotion zones ond open spoces (form occess rood, intervening
oreo befween fhe fence ond bowserporking) ond;

. l0mefrezoneof preplonted vegelofion (Wollum) osofounocorridorwithintheforestrylqndand
dîrectly odjocent fo on exisfing form occess rood thot runs olong fhe Sife's norlhern boundory.

The lond currently being ufi/ised f or o smoll forestry enterprise directly to the north hos lhe greofesf potential
f or conflict development with the proposed service stotion in the f uture.

Ihe NSW DPl nofes the project ¡n c/ose proximity fo Sfofe Significonl Formlond ond olso the potentiol for
/ond use chonge over time; fhof is fhe possibi/ify thot forestry use on the neíghbouring lond moy chonge to
olternot:e ogriculture in the future.

I refer to my ortginol reporl doted 29th September 2013.Ihe soi/ type withtn fhe sife is idenfified os o Podzol
soil lype.

Podzols are lypicolly coorse sondy fexlured soi/s which hove exfremely low f ertility /eve/s ond poor
wqter retentionl choracterisfics. Ihey ore soi/s that generolly only support plonfs fhof ore suifed fo
grozîng purposes2.Ihe soi/s hove o single groined sfrucfure which meons that they ore extremely
vulneroble to fhe processes of soil erosion (wind ond woter) when not sfobi/ised by o suifob/e
ground cover. Any tilloge of fhese soi/s therefore for ogrtcullurol purposes would disturb any
gro undcov er fhof is presen t resultrng in o high soi/ erosion hozord.

This soi/ type inherenf lo fhe sife o/so exlends tnto the neighbouring forestry lond to fhe norfh. On fhe bosis
of hisforico/ oir phofos if is o/so be/ieved that the Podzolsoil lype exfends to the nofth-eosf info port of thot
tond thot is mopped os Sfole Significont Formlond.Ihof is if is fhe be/ief of the writer thot lower lying /onds
ond some /ower s/ope oreos direclly to the north ond noñh-eost (within lhe neighbouring property) thot ore
directly odjocent fo fhe sife hove been incorrectly mopped os Sfofe Significonf Formlqnd.

/f is ocknowledged thot /ond use moy chonge over time.ln fhe cose of the lond directly to the norlh ond
norfh eosl if is nof betieved thot ony /ond use tn the f uture wtll be onything more inlensive fhon fhe current
Forestry operation or olternot:ely low intenstty grozing operolions on unimproved posfures. The lond
princtpolly becouse of thepoor ossociofedsoi/ isquite simplynot copob/eof suppodingoSfofeSignificonf
Formlond /ond use such os infensive horlîculture. Ihe soil is noturolly inf erlile ond is highly erodible.

ll is ocknow/e dged thot fhe l0 melre wide wollum scrub buffer being on lhe neighbouring properly is nof o
guoronteed componenf of thelongtermbuffer design. /f presenf ttwill certoinlyoddto lhe sife's inlended
buffer zone effect. However ond of fhe some fime if is be/ieved fhot fhe colourbond fence, Ioll evergreen
frees ond dense hedge ond zone of spofio/ seporofion are in combtnotion sufficient tor lhe purposes of
conflict ovoidonce between fhe proposed deve/opmenf ond exisfing or fufure /ond use/s on the lqnd
directly to the north.
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The lond directty to fhe north ond noih eosl is nol copoble of supporting o more infensive /ond use fhon
thot whtch ís currenlly ín ploce. The risk of conflicl befween thts type of lond use ond Ïhose fhof ore non-
ogrtcutturol in noture is minimol ond con be eosily ovoided with o buffer zone'desþn os per fhe proposed.

lf you hove ony further enquires in relotion to fhis pleose don'f hesilofe to contoct me."

The merit/volidity of lhis reoson for refusol should be viewed in lhe contexl of the DPI submission,
which stoles thot:

"lt ts therefore necessory to consider whether fhe proposed fencing ond /ondsco ping on the subi'ect sife is
odequofe fo oddress pofenfio/ conflict risk befween fhe service sfofion ond current/f ufure ogrtculfurol use
of fhe neþhbouring tond. DPI hos no f urlher commentsin this reqord. lf the buffer provisions provided on
fhe sublêcf sife ore considered odequote, fhen fhere should be a condition thot requires confinued
moinfenonce of the buffer within the condilions of consenl.

To ossisf furlher wilh pofentiol lond use conflict nsks, if is suggesled thot o rurql oreo nolice be provîded to
ony purchoserlfessee of the service sfofion fhoi odvises thot the building is locoled wifhin c/ose proximily to
ogriculturolindusfries ond os such incidences of noise, odour ond dust moy occur fhot some people moy
ftnd offensive."

DPI is the peok Stote Agency responsible for protecting ogriculturol lond from incompotible lond
uses. ln This cose, the DPI hos not objecled lo the proposed development ond buffer lreof menT.

The Deporimeni olso contends thot the proposol is inconsistent with Clouse 8 of lhe Mojor
Development SEPP reloling to Kings Forest.

Clouse 8 is in the following terms:

"8 Agriculturd buffers
Consenl musf nof be gronted fo devefopmenl on lqnd wilhin on ogrtculturol buffer unless lhe consenl
outhorìty:
/oJ hos considered the potentiol impoct of lhe proposed deve/opmenf on ogriculfurol ocfivilies on lond

odjoining the buffer ond of ihose ogriculturol ocfivifies on f uture occupiers of lond within the buffer,
ond

(b) hos consulfed the Depoñment of Primory /ndusfries. "

ln relolion to Clouse 8(o), il is submitled thot the informotion referred to obove demonslrofes thol
potentiol lond use conflicts ore monogeoble, subject lo lhe conditions proposed by the DPI ond
ogreed to by the proponent.

ln occordonce with Clouse 8(b), lhe DPlwos consulted ond did not objecl to lhe proposol.

ln lhe circumstonces. it is lherefore submitled thoT the Deportment's firsl reoson for refusolis not
reosonoble or substontioted.

Reoson 2 - Polenliol lncreosed Lond Conlominolion

"The modificolion requesl would introduce o new /ond use fproposed service stofion/ within Precinct I

which would chonge fhe nsk profile of the opproved development ond would resu/f in the potentiol for
increosed contomtnotion on lond odjocent fo Sfole signif rcont formlqnd, SEPP l4 wef/onds ond o number
of endangered ecologicol communifies. As such, the introduction of o service stofion would be
inconsistenf with the requirements of Pott ó, c/ouse I of Schedu/e 3 of Sfole Environmentol Plonning Policy
(Mojor DevetopmentsJ 2005 ond fhe oims ond objectives of Sfofe Environmentol Plonning Policy No. l4 -
Coosfol Weflonds."

Appendix R of the Modificolion Applicolion Repori comprises o Mulli Level Risk Assessment (MLRA)

under the provisions of Slate Environmentol Plonning Policy No. 33. The Assessment includes the
following conclusion:
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,,CONCIUSION:

Plotting the frequency ogoinst consequenc e, ít con be cleorly seen thot lhe socielol risk is negligib/e.
fherefore, only o level one quolitotive Rrsk Anolysis ts required.
This onolysis is refened fo in Applyíng SEPP 33 os o Preliminory Hozord Anolysis (PHA), which hos been
included os Appendíx C.
All equipmenl musf be instolled lo monuf octurer's recommendofions ond musf comply with oll fhe relevonl
stondords listed within.
Specific sofety feotures of the sile hoye been included in the PHA, including oll monitoring procedures."

The proposed underground fueltonks will be locoled on the northern port of the sile odjocent lo
lhe proposed bowsers. The lond lo the north of lhe sile generolly rises to opproximoiely RL l0m AHD
ond therefore lhe potentiolfor ony groundwoler confominqtion to migrote to lhe norlh or surfoce
runoff lo flow to the north is minimol.

Cudgen Creek ond the mopped Slote Environmentol Plonning Policy No. '14 Wellond ore locoted
opproximolely l50m ond 70m respectively from the fuelling creos ond therefore oppropriofe
buffers ore provided.

ln considering the potenliol contominotion impocts of underground fuelionks ond fuelspills, it
should be noted thot o rurol supplies business will olso involve lhe storoge ond hondling of
potentiolly contominoling products including feriilizer, pesficides ond herbicides. Contemporory
fuellonks, monitoring of fuel leoks ond emergency meosures to deolwith fuelspills significontly
reduce potentiolimpocts on odjoining lond ond groundwoter.

Rother thon refuse the opplicolion on lhe ground thoÌ lhe service stof ion hos the poientiol to
increose contominolion in odjoining lond,lhe Deportmenl is inviled to impose o condition requiring
the submission of on Environmentol Monogement Plon (to be opproved by the Deportment prior to
the issue of o Construclion Certificole) incorporoling oppropriote orrongements for monitoring
groundwoter, surfoce woter ond soils on the subject lond ond odjoining lond, iogef her with
oppropriote monogement meosures to deol with ony contominotion issues.

ln relotion to the Deportment's position thot the introduction of o service stolion would be
inconsistenT wilh Clouse 8 of the Mojor Development SEPP, see comments obove in relotion to
Reoson l. We reiterote thoi potentiol impocts ore miligoted by the design ond siling of fhe fuel
tonks ond fuelling oreos ond con be further oddressed by oppropriote monitoring. ln oddilion. the
DPI hos nol objecled to the proposol.

ln summory, we submit lhot the second reoson for refusol is unreosonoble ond unsubslonlioled.

Reoson 3 - Bulk, Scole ond Rurol Chorocler lmpocls

"Ihe modtficofion requesf would increose the bu/k ond scole of the opproved proþct in o monner lhof is

incompotible with fhe rurol chorocter of Tweed Coosf Rood ond is inconsislenf wifh fhe sfrofegic objecfives
of fhefweedDevelopmenlConÍrol Plon2008 which oppliesfo fhe londolongTweed CooslRood
immediotely nodh, souÍh ond wesf of Precinct 1."

We nole thoi this issue wos deolt with in detoilin our leller lo the Deportment doted 3 December
2015 in response lo Tweed Shire Council's submission of 20 November 2015.

For completeness, relevont extrocfs from our response ore reproduced os follows:

". Tweed DCP Section 89

Hîslorically, Councîl hos offempfe d lo retoin fñe exísfrng vegelofed seflíng olong Tweed Coosf Rood, wiftl
lhe Cosuonno ond Solf developrnen ts originolly being shielde d from fweed Coosf Rood wilh signilìcont
vegelotion where possible.
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Ihis position slrclegicolly emonoled îrom Tweed Shire 2000+ Sfiofegic Plon which sfofed lhol Greenbelfs wrll
be provîded by conservíng open spoce befween Soufft Kingsclifr ond Bogongor ond moÎnloining
ogricullurol zones over lond befween Cudgen ond Kingscliff ond belween KÍngsclitr ond Kings Foresf/Kings
Beoch (Policy and Acllon ll7)

Iryeed DCP Section 89 endorsed thls Polícy ond Aclion by encouroging the esfoblishmenf ond
rnonogemenl of green belfs lo idenfify ond conloin urbon oreos.

Ihe DCP sfofes:
89.7.9 Prclecled Green Eell

The chqracler of lhe Tweed Coost lncludes urbon oreos surroun ded by open counlryside. There ctte no
conlrnuous sfrefches of signìficonl urbon oteos.Ihis chorocfer wíll be confinued wí|,h îulure urbon releose
oreos wilñ eqch one being seporoled îrom olher urbon oreos. lf lt essenfíol fhof fhis chorocler be ¡efolned.

Io ochíeve fñis fhe Slrolegy oddresses lwo inler-relofed issues

o fhe idenlílicqlion oî ìhe lond lo be sel osíde os green belt, ond
o lhe uses such land moY be Pvllo.

Bg - Mop 2 îndîcotes lhol the lond currenlly seporoling urbon q¡eos includes o wde ronge oî landscopes,
enyíronmenfs ond zones, bul oll ol which collectively add vp lo o signìficonf qssef whích seporoles eoch of
lhe Distrrcl sefllemenfs ond conlribufes fo fheír indîviduol chotocter. Much of lhis lond is olreody sef qside

for speciol qllenlion - flood lioble lond. prime ogicullutol lond, hobilol efc. Whot ís reqvired is o îromework
lo ensure lhol it colleclively fulfrls lhe funclìon os o green belf'

The prolecled green belf incorporoles lsnd zoned 'Open Spoce', 'Environmenlol Proleclìon' ond 'Nofionol
Porks qnd Nofure Reseryes' unde¡ Tweed LEP 2000. fhls includes fhe enfire coosfol loreshore oî ihe disl¡ict,
the mojorìly of lhe Cudgen Creek riporion zone ond exfensive wellqnds ond oreos of nolive foresf.

Ihe green betl mointaîns lhe nolurol choroclet of lhe coosfline ond provtdes physicol qnd visuol seporolion
belween lowns. lf provides for sígnrficonl rec¡eqfionol opporlunifíes for resídenls ond fourisls olike ond
ensures public occess lo fhe enfire cooslol foreshore. Ihe green belf olso hos on importont bìologicol
funclion by prolecling significonl coosfol wellonds ond foresls ond signdiconf porls o1 lhe colchmenf qreo

oî Cvdgen C¡eek ond Cudgen Loke.

TheinlegrÌlyof lheProlecfedGreen Bellwillbemoínlolnedbysuch meosuresos:

o Ensuring infraslruclure for odjoining urbon o¡eos ís only locoled lhere îf lhere ore no other
suifqble locqfions,'

o Profecfi'ng ifs visuol chorocferíslks whictr trelp fo define fhe chqrocter of urbqn oreos,'

o EncourogÎng oppropñole lond uses.

The recommended Bosis for Droift Tweed Coqsf Sfruclure Plon includes Clouse 89.7.9 Prclecfed Green 8elf. lf
emphos¡ses lhot lhe Green Eelf hqs essenfiolly been defined by lhe environmenlol volues ond ¡esources of
lhe qreo: signifîcont vegefofíon, weflonds ond prime formlond. The signilîconce of fhe use of fhe green belf
is fhof it i¡ not on îndependenl policy loyer os such buf o concept whìch bríngs fhe proteclÍon of the
environmentql resources logelher under lhe one colleclive bonner fo ensure lhe contoìnmenl ond
seporof¡on of coosfol communîlies. lhereby ossísfing in the defînitîon of thefu indivîduol chqrqcle¡. lls
integrîly ís fo be moinloìned by o number of meosures sef oul in Secfion 9.3 of the Discussíon Poper.

lf is recomme nded lhol lhese elemenls of Seclion 89 be odd¡essed ín rno¡e deloil ìn fhe ossessment of lhe
cunenl opplicolion.

An exlrccl îrom Mop 2 ís os follows which shows lhe intended green belf ølong Tweed Coosf Rood:" (Mop
nol reproduced)

Response:

The Project Approvol ond ony modificotion of il confinues fo be governed by the terms of Port 3A of the
Environmentql Plonning ond Assessment Acl 1979 (lhe Acl), os preserved by Clouse 3(l) ot Schedule óA of
the Act.
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As o resull, fhe Minister's delegote ís nof bound by ony Deve/opment Control Plon: Moorebonk Recyc/ers
Pty Ltd v Liverpool Cîty Councrl (No 2) [2013] NSWLEC 93 U l4l.

The poromount lond use plonning document for the sife is fhe Concepl Plon Approvol. Ihe design otíon of
fhe sife os 'employmenf lond' is cleorly the key considerofion ond ony controry provisions in lhe
Deve/opment Control Plon should not be given ony weight.

As fhe Lond ond Environmenf Court soid ín o Port 3A cose where o similor issues wos orgued: 'Put bluntly,
fhe horse hos bolted. ... [T]he proper time for [such] brood considerolion ... wos when the (then) Minister
opproved lhe brood concepf plon for development ...': Lend Leose Communifies (Auslrolto) Limited v
Minister f or Plonnîng ond lnfrostructure, Shellhorbour City Counctl ond Wollongong City Council [2013]
NSWLEC tts3[66]-[67]

However, even if there were no Concepf Plon Approvol in ploce, fhe provisions of the 'green belf '

provisions of the DCP would hove no effect in ony evenl.

This is becouse fhe /ond is zoned (2)(c) Urbon Exponsion under the SEPP (Mojor Deve/opment) 2005. Any
'green belt'designotion is inconsisfent wilh this zoning. Seclion 74C(5)(b) of lhe Acf soys lhol ony provìsion

of o Deve/opment Control PIon thot is inconsislent or incompottble with o provision of on Environmentol
Plonning /nsfrumenl hos no effect.

ln oddition to the obove, we note thot the report to Councü's Plonning Committee Meeting on
5 November 20:.5, ot llem ol0, in relqtion fo fhe Kings Foresf Concept Plon 06-0318 MOD 5 to focilitote
opprovol of food ond drinkpremises in Precincf l, contoins o defoiled ossessmenf of 89.7.9 Profected
Green Belf ond concludes fhof;

" An extroct from Mop 2 is os fo/lows which shows the inlended green be/f olong Tweed Coosf Rood:

Cudgsn

Sile'
(Ld 4s0)

South Kingscliff

Casuarina Beach

C¡ty

#
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fhe green corridor olong Tweed Coosf Rood hos been interrupted with lhe Sfofe Govern ment Approvol for
the Cosuorino Town Cenlre whích incorporoled o new Coies Deve/opment on the corner of fweed Coosl
Rood ond the newly erecled troffic lights of Grond Porode os esfoblished vegefoled thot hod shielded fhe
development fromTweed Coosf Rood hos now been removed.

Furthermore,lhe rezoning of Kings Forest under fhe Mojor Project SEPP 2005 oufhorised thot port of Kings

Foresl on fhe eosfern side of Tweed Coosl Rood fo be used for developmenf purposes when lhe eorlier
Iweed DCP Secfion 89 indicoled o preference for fhis porl of Kings Foresl to be environmentally protected.

Given fhis re-zoning ond the Deportment of Plonning's ultimqte opprovolof the Kings Foresl Concept Plon,
Ihe Kings Foresf Deve/o pment Code ond fhe Kings Foresl Prolect Appltcotion which hqve oll ollowed
development (specificolly o rurolsupplies building) on fhe eosfern side of Tweed Coosf Rood, no obiection
is roised fo the definìtion of food qnd drink premises being incorporoted info fhe /ond use motrixtoble for
the employmenl /ond oreos.

Any possib/e meril issues ossocioted with chonging the opproved rurolsuppiies building into onother lond
use fpossib/y seryice sfofion with f ood ouf/efs/ would be ossessed on ils merifs os onofher moife¿ os fhe
Modificotîon cunently before the Council is o strofegic exercise fo chonge fhe odopted Kings Foresl
Deve/opment Code to ollow o new use lo be permissible. "

We f urlher nofe thof Council Officers recommended thot:

"Counctlroises no ob1'eclions to MOD 5 to the Kings Foresf Concept Plon (Council Reference GTI /51
Deportment's Reference MP)ó/0318 MOD 5) to enoble food ond drink premises fo be considered on merif
os permissible /ond uses withtn the "employment lond" oreos of Kings Foresf. "

The recommendqtion wos odopfed by Council (Minute No. 589/.

tn light of the Assessment, Recommendation ond Counci/ Decision ìn relolion fo fhe Concept Plon MOD 5,

if is inopprop riote f or Council Officers to be ogoin roising fhe "Prolected Green Belf" issue in respecf of
Mojor Project Applicotion No. 08 0194 (MOD 3) for lhe very some reosons thot they were dismissed in
respeci of the Conce pt PIon MOD 5. Thof is to soy, the 200ó rezonrng of fhe Kings Foresf sife rezoned thot
por-f of Precinct I on which fhe service slolion ond food and drink premises ore proposed to 2(c) Urbon
Exponsion.

A Concepf Plon hos been opproved over ihe sife which designofes fhe sife os "employment lqnd". A
Deve/opmenf Code hos been prepored ond opproved pursuonf lo fhe Concept Plon which envisoges o
ronge of employment generoting uses for Precínct I

Mojor Project ApprovolNo. 08_0 194 hos been issued by the Depoiment of Plonning ond Environment for q

"rurol suppties" development on fhe subl'ecf lond with essenfio/ly fhe some sife foolprinf os is now proposed
forthe service sfofion ondfood ond drink premises. Cleorly, previous zontng decisions ond Project
Approvo/s hove given no weighf to fhe green be/t concepf ond cleorly tt cannot now be implemented."

ln summory, we submit thot the strotegic objectives of TDCP2008, Section 89 ore irrelevont becouse
they ore inconsistent wilh lhe 2(c) Urbon Exponsion zoning opplicoble to Precinct I ond the
Concept Plon, which designotes Precinct 1 os employment lond.

Cleorly, the strotegic decision lo chonge lhe rurol chorocler of the oreo to on urbon chorocter wos
token in 200ó when the 2(c) Urbon Exponsion zone wos introduced ond reinforced in 2010 when
lhe Concept Plon wos opproved, which designoled Precinct I os employment lond.

lf the Deportment hos volid concerns in relotion lo the bulk ond scole of lhe proposed
development, lhese concerns con be oddressed by oppropriote conditions or minor omendments
to the proposol plons.

ln the circumstonces, we submit thot Reoson 3 is neilher reosonoble nor substontioted.
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Reoson 4 - The Publlc lnferesl

"Ihe cornbine d woler, oir quølily, contominotion, hozords, troffíc ond omenity tmpocfs of the proposed
modificotionwould generole more thon limited environmentol impocfs in comporîson fo fhe opproved
project thot ore not in the public inferesl. "

ln effect, the fourth ground for refusol ossumes thot the perceíved cumulotive environmentol
impocts ore more thon limifed ond lhose ímpocts ore not in the public inlerest. As indicoted obove
in relotion lo Reosons I to 3, the perceived environmenlolimpocts ore overslqled ond con be
miligoted by oppropriote opprovol conditions or minor omendments to the development proposol.

We submil thot the public interest would be belter served by opproving Ìhe Modificotion
ApplicoTion subject to minor omendments to the development proposol ond oppropriole
conditions, os this would be consistenl with the key public policy documents, being the 2{c) Urbon
Exponsion zoning ond the opproved Concept Plon, which expressly outhorises o service stotion ond
food ond drink premises on the employment lond within Precinct I'

coNcLusloN

Hoving regord to the history of this motter ond the obove responses to the proposed reosons for
refusol, we request the Deporlmenl to qpprove Ihe Modificqtion Applicolion subjecf lo
oppropriofe condilÌons lo oddress the relevont issues identified by the Deportment.

Pleose do not hesitote to conloct Dorryl Anderson should you require ony further informotion in

relolion to fhis motler.

Yours foithfully
DAC Plonning Ply Ltd

ryei'-
DorrylAnderson
Direc'tor

Encl
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