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ANZ Tower 161 Castlereagh Street Sydney NSW 2000 Australia 
GPO Box 4227 Sydney NSW 2001 Australia 
 

T +61 2 9225 5000  F +61 2 9322 4000 
herbertsmithfreehills.com  DX 361 Sydney 
 

 

 Kevin Sonnemann 
Senior Property Manager 
Orica Limited 
1 Nicholson Street 
EAST MELBOURNE  VIC  3002 
kevin.sonnemann@orica.com 

26 April 2018 
Matter 82663404 

By Email 

Dear Kevin 

   

Lot 9 in Deposited Plan 1205673: Restriction on the use of land 

1 Summary 

The Land owned by Orica is affected by a Restriction and Covenant benefitting the 
Council. The Restriction imposes a requirement to comply with the restrictions on the use 
of the Land specified in the section 88B instrument shown at Attachment 1, including that 
the Land is maintained for the purposes of a flood detention basin. 

Clause 5.1 of the Restriction provides that Orica must not: 

 use the land at grade within the Land for any purpose except the maintenance 
of the flood detention basin located within the Land; or 

 erect or permit to be erected any permanent structure on the Land except with 
the consent of the Council. 

However, the Restriction does not apply in certain circumstances, as outlined under 
clauses 5.1 to 5.3.  

Under the section 88B instrument, the following three pathways for removing or 
complying with the Restriction appear to be available: 

(a) the Council can provide consent for the erection of a permanent structure on the 
Land (clause 5.1(b));  

(b) the Council can release, vary or modify the Restriction and Covenant (clauses 
5.3 and 6.3), however it is unlikely to do so; or 

(c) Orica, or any other person, can obtain development consent from a consent 
authority under the EP&A Act for a use of the Land that does not interfere with 
or affect the maintenance of the Land for the purposes of a flood detention 
basin (clause 5.3).  

Further, the Covenant does not appear to be an absolute impediment to the potential 
development of the Land where Orica, at its cost, maintains the Land for the purposes of 
a flood detention basin. 

In light of above, the Restriction and Covenant do not appear to be an absolute 
impediment to the potential development of the Land. In our opinion: 

 the Council (if it were to act reasonably) should respond positively to a request 
to exercise its powers under item 1(a) above, if the future use of the Land did 
not interfere with or affect the maintenance of the Land for the purposes of a 
flood detention basin; or 
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 Orica, or any person, may seek development consent from the relevant consent 
authority under the EP&A Act and, as part of the DA, evidence that the 
proposed use does not interfere with or affect the maintenance of the Land for 
the purposes of a flood detention basin.  

If the DA meets the requirements under an EPI to be declared SSD, including 
the relevant capital investment value, the consent authority under the EP&A Act 
may be the IPC or Minister for Planning. In this case, a request for the Council 
to provide consent for the erection of a permanent structure on the Land, or 
exercise its other powers in relation to the Restriction, under the instrument 
would not be required. 

For each pathway, reasonable evidence would be required to satisfy the requirement that 
any future use of the Land would not interfere with or affect the maintenance of the Land 
for the purposes of a flood detention basin, such as reports from appropriate technical 
consultants satisfactory to the consent authority and/or Council. 

2 Background 

Orica Limited (Orica) owns Lot 9 in Deposited Plan 1205673 (Land) at Banksmeadow, 
NSW. 

At the date of this letter, the Land is affected by a restriction and positive covenant 
benefitting the Botany Bay City Council (Council) as outlined in the table below. 

Description Terms (see Attachment 1) 

Restriction on the use of land (Restriction) Clauses 5.1 to 5.3 of Part 2  

Positive covenant (Covenant)  Clause 6.1 of Part 2  

 

The instrument under section 88B of the Conveyancing Act 1919 (NSW), which contains 
the Restriction and Covenant, was registered on 26 October 2015 and affects the whole 
of the Land (see Attachment 1).  

We have been instructed to consider whether or not the Restriction and Covenant 
restricts the potential development of the Land.  

Our comments are set out below. 

3 Restriction 

3.1 Terms 

Clause 5.1 of the Restriction provides that Orica must not: 

 use the land at grade within the Land for any purpose except the maintenance 
of the flood detention basin located within the Land; or 

 erect or permit to be erected any permanent structure on the Land except with 
the consent of the “Prescribed Authority”. Under the instrument, the Council is 
defined as the “Prescribed Authority”. 

However, this clause is subject to clauses 5.2 and 5.3. 

Relevantly, clause 5.3 provides that clause 5.1 does not restrict, limit or in any way apply 
to uses or activities conducted on the Land which: 
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 are conducted with the approval of the relevant consent “Authority”, where such 
approval is required by law; and 

 do not interfere with or affect the maintenance of the Land for the purposes of a 
flood detention basin. 

The instrument defines “Authority” to mean: 

 any government in any jurisdiction, whether federal, state territorial or local; 

 any provider of public utility services, whether statutory or not; and 

 any other person, authority, instrumentally or body having jurisdiction, rights, 
powers, duties or responsibilities over the Land or any part of it. 

The broad definition of “Authority” includes a consent authority under the Environmental 
Planning and Assessment Act 1979 (EP&A Act). If any future development of the Land is 
State significant development (SSD), the designated consent authority under the EP&A 
Act may be:  

 the Independent Planning Commission (IPC) (if the development is of a kind for 
which the IPC is declared the consent authority by an environmental planning 
instrument (EPI)); or  

 the Minister for Planning (if the development is not of that kind). 

3.2 Potential for development  

In light of the Restriction, under the instrument, the following three pathways for 
development of the Land appear to be available: 

(a) the Council can provide consent for the erection of a permanent structure on the 
Land (clause 5.1(b));  

(b) the Council can release, vary or modify the Restriction (clause 5.3), however it 
is unlikely to do so; or 

(c) Orica, or any other person, can obtain development consent from a consent 
authority under the EP&A Act for a use of the Land that does not interfere with 
or affect the maintenance of the Land for the purposes of a flood detention 
basin (clause 5.3). 

The pathways described above do not appear to be an absolute impediment to the 
potential development of the Land. In our opinion: 

 the Council (if it were to act reasonably) should respond positively to a request 
to exercise its powers under item 3.2(a) above, if the future use of the Land did 
not interfere with or affect the maintenance of the Land for the purposes of a 
flood detention basin; or 

 Orica, or any person, may seek development consent from the relevant consent 
authority under the EP&A Act and, as part of the development application (DA), 
provide evidence that the proposed use does not interfere with or affect the 
maintenance of the Land for the purposes of a flood detention basin.  

If the DA meets the requirements under an EPI to be declared SSD, including 
the relevant capital investment value, the consent authority under the EP&A Act 
may be the IPC or Minister for Planning. In this case, a request for the Council 
to provide consent for the erection of a permanent structure on the Land, or 
exercise its other powers in relation to the Restriction, under the instrument 
would not be required.  

For each pathway, reasonable evidence would be required to satisfy the requirement that 
any future use of the Land would not interfere with or affect the maintenance of the Land 
for the purposes of a flood detention basin. 
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4 Covenant 

4.1 Terms 

Clause 6.1 of the Covenant requires Orica to, at its cost, maintain the Land for the 
purposes of a flood detention basin.  

4.2 Potential for development  

In light of the Covenant, under the instrument, the following three pathways for 
development of the Land appear to be available: 

(a) the Council can provide consent for the erection of a permanent structure on the 
Land, if the Land is maintained for the purposes of a flood detention basin 
(clauses 5.1(b) and 6.1);  

(b) the Council can release, vary or modify the Covenant (clause 6.3), however it is 
unlikely to do so; or 

(c) Orica, or any other person, can obtain development consent from a consent 
authority under the EP&A Act for a use of the Land that maintains the Land for 
the purposes of a flood detention basin (clauses 5.3 and 6.1). 

In light of the pathways described above, the Covenant does not appear to be an 
absolute impediment to the potential development of the Land as long as any 
development is approved by the relevant consent “Authority” (as defined under the 
instrument) and is designed and built in a way that does not interfere with or affect the 
maintenance of the Land for the purposes of a flood detention basin.  

Please let us know if you would like to discuss. 

Yours sincerely 

Peter Briggs 
Partner   
Herbert Smith Freehills   

+61 2 9225 5155 
+61 409 030 299 
peter.briggs@hsf.com 

Tom Dougherty 
Senior Associate   
Herbert Smith Freehills   

+61 2 9225 5533 
+61 408 456 326 
tom.dougherty@hsf.com 

Herbert Smith Freehills LLP and its subsidiaries and Herbert Smith Freehills, an Australian Partnership ABN 98 773 882 646, 
are separate member firms of the international legal practice known as Herbert Smith Freehills. 
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Attachment 1 

Section 88B Instrument - Restriction and Covenant  

 

 

 
























