Our Ref: JC:AE: 14251 MESSENGER COLE
SOLIGIT QRS
30 March 2026

84 Tallawong Road Rouse Hill Development Pty Ltd

By email: concierge@lkg.com.au; john.crane@lkg.com.au

Dear Sirs

Advice regarding 84 Tallawong Road, Rouse Hill
Lawful and Physical Commencement
Development Consent SPP-17-0031 (the Consent)

1. We refer to your request for advice in relation to the lawful physical
commencement of Development Consent SPP-17-0031 (the Consent) for
integrated development including demolition of existing dwelling and
outbuildings, torrens title subdivision to create three super lots, construction
and dedication of public roads and development of proposed Lot 1 for two
shop top housing buildings at 84 Tallawong Road, Rouse Hill legally
described as Lot 63 DP 30186 (the Site).

Lapsing Dates

2. The Consent is dated 8 January 2019 with a modification approved on 19
August 2022. It is understood that the Consent was a deferred
commencement consent, but that Council was satisfied of the deferred matter
and the Consent became operational as at 3 September 2020.

3. The Consent lapses five years after the date from which it operates (s4.53(1)
Environmental Planning and Assessment Act 1979 (the Act)). The Consent
therefore, had to be physically commenced prior to 3 September 2025 to
avoid lapsing under s4.53(1) of the Act.

Physical Commencement — the Legal Position

4. Development consent does not lapse if it is physically commenced as set out
at s4.53(4) of the Act;

(4) Development consent does not lapse for the following if building,
engineering or construction work relating to the building, subdivision
or work is physically commenced on the land to which the consent
applies before the date on which the consent would otherwise lapse
under this section—

(a) the erection of a building,

(b) the subdivision of land,
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5.

6.

10.

(c) the carrying out of a work.
This is further clarified in s4.53(7) as follows:

(7) The regulations may set out the circumstances in which work is or
is not taken to be physically commenced for the purposes of this
section.

Clause 96 of the Environmental Planning and Assessment Regulation 2021
(the Regulation) then provides the following clarification:

(1) Work is not taken to have been physically commenced merely by
the doing of 1 or more of the following--

(a) creating a bore hole for soil testing,

(b) removing water or soil for testing,

(c) carrying out survey work, including the placing of pegs or

other survey equipment,

(d) acoustic testing,

(e) removing vegetation as an ancillary activity,

(f) marking the ground to indicate how land will be developed.

(2) This section does not apply to a development consent granted
before 15 May 2020.
(our emphasis)

Historically, the Court has accepted simple preparatory work for the purpose
of the development the subject of the consent to be sufficient to be
considered commencement of a consent for the purposes of s4.53 of the Act.

For example, in Hunter Development and Brokerage Pty Ltd v Cessnock
[2005] NSWCA 169, engineering work for the purpose of physical
commencement was said to include physical survey works.

Removal of trees and demolition or site works which did not require a
construction certificate have all been accepted by consent authorities in
individual circumstances as physical commencement. The clear, overriding
pre-condition for the acceptance/establishment of such a commencement is
that it must be lawful commencement. For example, if the conditions of
consent say no works shall be undertaken on the site unless some other
approval is obtained (from another government body, for example, or even
from Council subject to the PCA’s involvement) and those physical works
would normally be accepted as sufficient for commencement of the consent,
if that other authority or legal requirement was not obtained or met
beforehand, then the consent would not be considered commenced despite
the necessary physical works having been actually carried out.

Whilst the Regulation then provides a limitation on that historical acceptance
of such works as listed in cl96(1), the exclusion under (2) applies as the
Consent was granted prior to 15 May 2020 (even if not operational having
regard to the deferred commencement conditions and their satisfaction). In
consequence the subject Consent can still be lawfully commenced by



https://classic.austlii.edu.au/au/legis/nsw/consol_reg/epaar2021480/s169.html#activity

reliance on the type of physical works now excluded by cl96(1) of the
Regulation above.

Physical Works — Survey Works

11.

12.

13.

14.

15.

16.

As set out above, the Court has accepted survey works as engineering works
for the purpose of physical commencement (Hunter Development and
Brokerage Pty Ltd v Cessnock [2005] NSWCA 169).

We note that condition 1.7 of the Consent (although noting this is in the
advisory notes rather than an ‘enforceable’ condition) provides as follows:

1.7 Identification Survey

1.7.1 The applicant is advised to obtain an identification survey from a
registered surveyor to ascertain the correct location of the property
boundaries, and to ensure the development does not encroach upon
adjoining propetrties.

We have been provided with a survey. That survey included plotting existing
structures across the Site, existing dam, approved boundary of lots and
approved roads. Copy is annexed (Annexure A). This survey is the latest
revision and also includes identification of road works undertaken (as referred
to later).

It is understood that the physical engineering works to prepare the survey
were undertaken prior to the date on the survey and involved pegging out the
Site and other such engineering works. We annex a copy of letter (Annexure
B) from surveyor confirming the relevant details including identifying the
physical works undertaken in February 2025.

The survey is required to inform Subdivision Works Certificate/Construction
Certificate for subdivision works including road works and bulk earthworks as
well as future Construction Certificate for the individual shop top housing
buildings on Lot 1 along with associated layout, boundary setbacks and
separation distances. It is also necessary for preparation of drainage plans
and sediment and erosion control measures. For example, condition 8.2
requires stormwater drainage plans and soil erosion and sediment control
measures to be designed as part of obtaining a construction certificate
necessarily require a survey be prepared as detailed site levels and contours
would be required to inform the preparation of such documentation.

As noted above, it is important that any works relied upon for physical
commencement must be lawful i.e. if they require separate consent, they
have that consent and that they otherwise comply with the conditions of
consent. Here there are conditions which require compliance before
commencement of works. Nevertheless, the preparatory nature of survey
pegging works is such that it could not logically be concluded that such
conditions preclude works of that nature occurring on the Site and such works
would not otherwise require consent separately. This is in keeping with the
decision of the Court in Benedict Industries Pty Ltd v Minister for Planning;
Liverpool City Council v Moorebank Recyclers Pty Ltd [2016] NSWLEC 122



which concluded that conditions which state prior to any work commencing
do not preclude preparatory work being undertaken which, for example, are
necessary to obtain a Construction Certificate (our emphasis):

[81] With this in mind, the submission that Part D should be performed
before all other parts of the Consent cannot be sustained. It is clear
from the context that the words “prior to any work commencing” refers
to the Consent works, rather than the preparatory works in Parts C
and D. For example, condition 23 refers to the required terms of a
construction certificate. It is not possible to lawfully obtain a
construction certificate without undertaking some preparatory works
under Part C. As such, if terms had to be inserted into the
construction certificate before it could be legally issued, this would
place an immovable bar to actually progressing the Consent works.
Further, conditions 24, 27, 28, 30 and 31 place ongoing obligations on
Moorebank, and as does condition 26 as outlined below. Whilst these
could be met prior to any works taking place, they must also be
complied with whilst the works are being undertaken and potentially
after the works are completed. These conditions could therefore not
be met “prior” to any works commencing. Finally, condition 29
requires that Moorebank adopt “suitable site practices” to manage soil
and water pollution. It would not be possible to responsibly do so
without at least some works being undertaken onsite to determine
what would be suitable. The Earthworks ESA provided to the Council
pursuant to condition 22 (in Part C) includes recommendations as to
what groundwater issues should be managed carefully during the
course of the development. As such, condition 22 should likely be
complied with before measures are taken under condition 29. The
same logic applies to the submission that condition 29 should precede
all other conditions in Part C.

[82] I therefore find that the Consent should not be construed in a
manner that requires that conditions in Part D be performed prior to all
other conditions. Rather, each condition should be construed on its
own merits in a practical manner.

17. In our view of the conditions in this matter and the legislation and case law,
the physical survey works undertaken in pursuit of the Consent are sufficient
to amount to physical commencement such that the Consent has not lapsed.

Physical Works - Road Works

18. We are instructed that construction of 2m of the approved road along the
northern boundary of the Site has occurred. This is clear within the Annexure
A survey. This was arranged and negotiated with the neighbouring developer
along that boundary who carried out those works on your behalf. They
undertook the works as part of construction of the other remaining part of the
road on their property. A further remaining portion of the road is to still be
constructed by yourselves as part of the development under the Consent.
The works were undertaken by those neighbours lawfully in accordance with
separate approvals / ability to construct but was constructed under the
subject Consent noting your land does not form part of / subject of their



19.

20.

consent/development. The relevant levels of the road had to align with the
Consent and it’s requirements so as to achieve the ultimate road access to
both sites.

The road works were approved under the Consent (as shown on approved
plans and referred to within conditions of consent regarding road
construction) and constructed to enable future access to the two approved
shop top housing developments within Lot 1. Historical aerial dated 6 April
2025 (Annexure C) show that those works were commenced prior to the
Consent lapsing. Further aerial (Annexure D) in December 2025 shows the
road works complete.

Construction of the road involved substantial physical works on the Site
including cut and fill works, batter works, laying of bitumen, removal of
vegetation and so forth. Such works would plainly be significant enough to
amount to physical commencement.

Physical Works — Sewer Works

21.

22.

23.

24.

We are instructed that sewer pipes have been constructed within the Site,
along its boundary to Tallawong Road in accordance with approval from
Sydney Water. This is identified on the Annexure A survey. Again, as is
common in redeveloping release areas these works were undertaken on your
behalf by another neighbouring developer following negotiation with them to
ensure that their construction of sewer mains / pipes would include provision
for sewer main to provide the ultimate servicing of the development the
subject of this Consent for the Site. This need to service the future
development of the Site under the Consent (and the other two associated
consents also issued for the Site) was required to be delivered in an orderly
and economic manner which was achieved with the activation of each of the
necessary developments.

We annex post connection audit from Sydney Water which confirms that the
works were inspected / audited as at 26 September 2024 and were therefore,
plainly, completed prior to then (Annexure E).

Consent condition 11.5 requires Sydney Water approval for sewer works or
evidence as to how the development will affect sewer mains. The works
negotiated to occur with the neighbouring developer to ensure the sewer
main was constructed across the front of the Site to service it’s future
development under the Consent again plainly involved physical engineering
and construction works to service the development and avoid any
complications for the continuation of the subject development.

We are satisfied that the works associated with the sewer construction can be
relied upon as evidence of physical commencement of the Consent.



Conclusion
25. Having regard to all the above, it is our view that the Consent has been
physically and lawfully commenced prior to the lapsing date and therefore the
Consent has not lapsed.

Yours faithfully

MESSENGER COLE SOLICITORS

b4 Ok

John Cole Alex Epstein

Principal Solicitor Senior Associate

02 83250118 02 8325 0116
john@messengercole.com.au alex@messengercole.com.au

Encl.



NOTE:
JUNE 2025,
BOUNDARIES HAVE BEEN DETERMINED BY SURVEY GNRYEN/2DIUVSTHE TO MGA GDA2020 COORDINATES.
BOUNDARY SURVEY HAS BEEN UPDATED IN MARCH Z0RI& FN\ORPMIBE6RBJOINGING
SUBDIVISIONS ADJOINING ALONG THE SOUTHERN ARDASGRTBERN BOUNDARIES.
ORIENTATION: SSM 15774
PRIOR TO ANY CONSTRUCTION WORK, SURVEY MARKS SHOULD BE PLACE TO
DEFINE THE PROPERTY BOUNDARIES. MARCH 2026.
DETAIL SURVEY OF HALF ROAD CONSTRCUTION ALONG THE NORTHERN AND
SERVICES SHOWN ARE INDICATIVE ONLY. POSITIONSOARTE BM BEDURNNARIRSACE
INDICATOR(S) LOCATED DURING FIELD SURVEY. CONPIRAATOFNL 8 ¥ EILHSE AEOANGT TALLAWONG ROAD.
POSITION SHOULD BE MADE PRIOR TO ANY EXCAVATHE DWERKINGISHERHEDS AND TREES ON THE SITE HAVE BEEN DEMOLISHED.
SERVICES MAY EXIST WHICH ARE NOT SHOWN. AERIAL IMAGE IS FROM NEARMAP WITH A FLIGHT DATE OF 5/12/2025.

LEVELS ARE BASED ON AUSTRALIAN HEIGHT DATUM (AHD) USING SSM 15774
WITH RL 52.762 (AHD).

RIDGE & GUTTER HEIGHTS HAVE BEEN OBTAINED BY INDIRECT METHOD AND
ARE ACCURAQU.DS5MO.

CONTOURS SHOWN DEPICT THE TOPOGRAPHY. EXCEPT AT SPOT LEVELS

SHOWN THEY DO NOT REPRESENT THE EXACT LEVEL AT ANY PARTICULAR
POINT. THE SPOT LEVELS ARE TRUE FOR THEIR POSITION, AND ARE INTENDED
TO BE USEFUL TO REPRESENT THE GENERAL TERRAIN. CARE SHOULD BE TAKEN
IF EXTRAPOLATING.

Annexure A

7

v

e e e e e — = = = = = = =

BENCH MARK A

TELSTRA PIT TEL

LOCATING QUALITY LEVEL DESCRIPTION

ELECTRIC LIGH{}-PDFLE

QUALITY LEWHSWALISATION / CONFIRMATION OF A SERY|ICE,

POWER POLE | () PP NON-DESTRUCTIVE DIGGING METHODS OR R[OINT ALY DIABREFOR
MANHOLES. RECOMMENDED QUALITY LEVEL|PRIO|H{l %
SIGN POST Q@ sp OR EXCAVATION. M Y O U D I G

wwwl10.@omau

SEWER INSPEC®OSIPI] QUALITY LEVYBICBTING OF SERVICES USING RADIO DETEICTION METHODS OR GROUND
SEWER VENT @ SEWHR PENETRATING RADAR. ACCEPTABLE RANGE|[OF ACCURACY FOR QUALITY
| LEVEL B IS 300mm FOR POSITION AND 500mm FER—DBEPH

William Hamer
Registered Survs
N° 1606

MANHOLE @ MH SERVICE LOCATING LINETYPE LEGEND
QUALITY LEWEIRCICES MARKED OUT USING ONLY SURFAICE FEATURES IN THE FIELD.
SEWER MANHQL® SMH SURFACE FEATURES INCLUDE HYDRANTS, GIAS MARKERS, PITSEEFECTRIGITY
INDICATION OF SERVICE LOCATION OR DEP|TH QAN BE A_TT_A—I_NEC:;U,)ARSE%S(EIF_,F\{RVVILZCEE
UALITY LEVEL C.
STOP VALVE |p4 SV Q SEWER MAIN
WATER HYDRANJ HYD QUALITY LEBEIRBICES MARKED OUT USING DBYD PLANY|ON|LY. OFFSETS O TfEMJEEI:L\NﬁONS
CAN BE USED TO OBTAIN SUCH INDICATION||OF|SERVICES IN TH%T Moy
WATER METER M WM BUT NO INDICATION OF SERVICE CONFIRMATION CAN BE GIVEI\(I)'\II:S@ i
U OWN SERVICE
QUALITY LEVEL D.
STATE SURVEY [BAREM
4 \fN_OTEZ \/REVISION NREVISION DEOEMMENT : Y LEGEND:
INFORMATION CONTAINED [N THTS PCAN 16/
, | . C 6/2025
[ S S S THeE coPYRIGHT oF ToTAC sURVEYING

SURVEY MODEL MOVED TO MGA GDA2020 ECORBEDMEATEE CONCIRBETHOP OF BANKIP - LIP LINE

SOLUTIONS. THE USE OR DUBLICATION

N 25/8/2025

ARTARMON | CAMDEN |%N@\’\EY\VN@L@'—UT'ONS CONSTITUTES

EB - EDGE OF BITUMBN BOTTOM OF BWNKTOP OF W

\

~

AL L

OVER LOT 63 IN DP 301

4 PLAN SHOWING DETAIL &YEQ/BE'\LZ’SD‘WZ (1

70153]AEB)LACKTOVM

8B ®LAN 50462 R

EDATUM: AHD

PROPOSED DEVELOPMENT IMPORTED FROMREYIIpPMOP EILTTERWN - AWNING BW - BOTTOM dE WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: NTS@A
WITHOUT THE WRITTEN CONSENT OF TOTAL - ROOF RIDGE CL - CENTERLINEIK - INVERT KERB

E 291812025 | PROPOSED ROAD DEDICATION WIDTHS AD&?D_ FLOOR LEVEL TK . ToP OF KERBK - BACK OF HERB PROJECROUSE HILL DRAWISF CONT. INTERVA
INFRINGEMENT OF COPYRAGHT. 5/3/2026 HALF ROAD SURVEY FOR ADJOINING WPLE'NT-H_iéNTEL 3.4/S10/H16 - D'AMETER/SPREj{/HE'GHT \_ ADDRESS: TALLAWONG ROAD, ROUSE HILL A CHK: GS COVER SHEET )

0
L: 0.z




BENCH MARK

TELSTRA PIT

TEL

ELECTRIC LIG

HT-POR E

POWER POLE

© PP

SIGN POST

Q@ sp

SEWER INSPE

C®OSIPIT]

SEWER VENT

@ SEWH

MANHOLE

@ MH

SEWER MANH(

SMH

STOP VALVE

SV

WATER HYDRA

WATER METER

WM

GAS METER

1B
X
N[ HYD
M
L

STATE SURVE

Y @ AREM

|

SMH

TSS

ARTARMON | CAMDEN |

—+ K
HYD
K
///
/
e
. \ yd William Hamer
3 ) P g Registered Survgyor
Y ) e o /// | \ | // noeles k
\fN_OTEZ Y REVISION|NROEVISION DEDMMENT: Y LEGEND: Y 4 PLAN SHOWING DETAIL &YEQ/BEI\LZ)SO462 (1701531A53)LACKT0VN
INFORMATION CONTAINED [N THTS PCAN B
/s ITOE CoPYRIGHT oF TOTAC SURVEY|N\AE/6/2025 | SURVEY MODEL MOVED TO MGA GDA2020 EGORBDIGBATES CONCIBETHOP OF BANKIP - LIP LINE T T 1T 1] OVER LOT 63 IN DP 3018®LAN ®50462 REDATUM: AHD
- EB - EDGE OF BITUBBN BOTTOM OF BWNKTOP OF WALL
SOLUTIONS. THE USE OR DUPBLICATION 25/8/2025 | PROPOSED DEVELOPMENT IMPORTED FROM®REYIFpMOP EILTTERWN - AWNING BW - BOTTOM dE WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: 1:100@|A0
WITHOUT THE WRITTEN COQNSENT OF TOTAL ] ] ]
E 29/8/2025 | PROPOSED ROAD DEDICATION WIDTHS AD&?D ROOF RIDGE CL - CENTERLINEIK - INVERT KERB PROJECROUSE HILL DRAWISF CONT. INTERVAL: 0.
ASN@WEY\VN@L@LUTIONS CONSTITUTESI|IAN - FLOOR LEVEL TK - TOP OF KERBK - BACK OF HERB
%NFRlNGEMENT OF COPYRAGHT. 5/3/2026 HALF ROAD SURVEY FOR ADJOINING WPLE'NT-H_iéNTEL @.4/S10/H16 - D'AMETER/SPREj{/HE'GHT \_ ADDRESS: TALLAWONG ROAD, ROUSE HILL A CHK: GS SHEET 1 OF J§




BENCH MARK

TELSTRA PIT

ELECTRIC LIG

HT-POR E

POWER POLE

© PP

SIGN POST

Q@ sp

SEWER INSPE

C®OSIPIT]

SEWER VENT

@ SEWHR

MANHOLE

MH

SEWER MANH(

SMH

STOP VALVE

SV

WATER HYDRA

WATER METER

WM

GAS METER

STATE SURVE

AREM

@
1B
X
N[ HYD
M
L
Y @

u‘ ///// // //// / ////
“: / // ///// / /////// //
“ /// /
| // / /
:‘ / // ////// / /
| / /
7‘/\ /
/// /
/// /
‘ /
‘ W /
//
‘ / /
/WW WW yd / S/ / /
| // //// ///m // //
/ // N /
‘ S/ /
// /
// // /
// // /
‘ ”MN /// ///// /
‘ /
//
“ / /WWW
‘
//
‘ /// / I
‘ /// -
| _ /////
‘ /,//// K ,//
‘ _ ////,/ /// //
W e - //// \ \
//
//
// S/
X / . / \ ) ) / /
// / /
X ///,/ 7 / / / / /
//// / /
/
/ /
/ /
/W /
/ / / / /m / /
/, // S/
// / V% /
/ / /
/ /
‘ / /
)( // / /
// S/
77/ 77 /
///// / / / /
//// //
////// ////// / /
l //// ‘ //W // /
// /
/I/ // /
//// }7 g /
W/// l | ///
/ ‘ ///
/// ‘1
/ | ‘ / / X 56
‘ |
/ / / / /
)L- PR _ _ﬁ(“ / ‘ /
4
X Y e

SMH

SMH

Eod
N

K

Qe

[ A—

HYDSV HYD

SMH

SMH

SMH

O \

L

SMH

ilam Hamer
istered Surve

606

TSS

ARTARMON | CAMDEN |

WNOTE: I

/REVISION

NOEVISION |

DATEMMENT : \

/ LEGEND:

INFORMATION CONTAINED
'S TAE COPYRIGHT OF TOT

IN T HAHTS FLA

"AC SURVEY

N

|\?(9/6/2025

SURVEY MODEL MOVED TO MGA GDA20?

SOLUTIONS. THE USE OR [

DUPBLICATION

N 25/8/2025

PROPOSED DEVELOPMENT IMPORTED F

WITHOUT THE WRITTEN C

NSI»EENT OF
DNSTITUTES

OTAL
29/8/2025
AN

PROPOSED ROAD DEDICATION WIDTHS

ADIEEZD__ ROOF RIDGE

%A\SNIE\&EY\I/NAEL@LUTIONS C(

INFRINGEMENT OF COPY&

5/3/2026

QI-FFT.

HALF ROAD SURVEY FOR ADJOINING WPLE'NT-H_iéNTEL

0 ECO-RPDIGATOE CONCIRBETHOP OF BANKIP -
EB - EDGE OF BITUBBN-
ROMREMIPMPP BIUTTERWN - AWNING BW -

CL - CENTERLINEIK -

FLOOR LEVEL TK - TOP OF KERBK -

\

LIP LINE

BOTTOM OF BWNKTOP OF W

BOTTOM Q
INVERT KE
BACK OF K

@.4/S10/H16 - DIAMETER/SPRE&

-~

AL L

F WALL
R B

ERB

{/HEIGHT

OVER LOT 63

IN DP 301

4 PLAN SHOWING DETAIL &YEQ/BE'\LZ’SDMZ (1

70153]AEB)LACKTOVM

B ®LAN 50462 R

EDATUM

. AHD

CLIENTLK GROUP - LKPG SPV 6 PTY LTD

DATE:11/8/2017

SCALE:

1:100@

PROJECROUSE HILL

DRAWRSF

CONT.

INTERVA

SHEET

\ADDRE%Sl:TALLAWONG ROAD, ROUSE HILL /\CHK: GS

20F6/

AO
L: 0.z



ﬂ £ §‘ 22 Zo3 /3 /3 M L /)
/
/
X g ” N . -
//
/
/
//
/
///
/ ////
i ,,
/
/
//
/ //
/ /
// //
/
//
////
/
/ B
* / /
/
/X /
//x/
/
/ )
Y e
// /
/
/
///
K //// //
% // g
/
/// / / 2 /
//// //
/// *
BENCH MARK | A /
TELSTRA PIT TEL
ELECTRIC LIGH{)—PDFLE
POWER POLE ® PP
SIGN POST Q sp * * a
SEWER INSPEC®OSIPIT] /// / ‘\
SEWER VENT | @ SEWHR // P \ /
/ / P
MANHOLE @ MH / e 4
y4 / _—
SEWER MANHQLE SMH Y : / -
STOP VALVE |pq sv || Ve
WATER HYDRAINI HYD e % / /
WATER METER M WM /
GAS METER L V% // / pd TR
/ / - pd William Hamer
STATE SURVEY [MARSM // // 4 Registered Survg
/ / / ) N° 1606 /
\fN_OTE: \/REVISION NOEVISION DAETEMMENT: \/ LEGEND: \/ \/ PLAN SHOWING DETAIL &YEQ/BEI\LZJS.O462 (170153]AB)LACKTOVM
INFORMATION CONTAINED [TN_THTS PLCAN |8
TS S /s ITOE CoPYRIGHT oF TOTAC SURVEY|N\AE/6/2025 | SURVEY MODEL MOVED TO MGA GDA2020 EGORBDIGBATES CONCIBETHOP OF BANKIP - LIP LINE T OVER LOT 63 IN DP 3018®LAN ®50462 REDATUM: AHD
] EB - EDGE OF BITUMBN BOTTOM OF BWNKTOP OF WALL
SOLUTIONS. THE USE OR DUBLICATION 25/8/2025 | PROPOSED DEVELOPMENT IMPORTED FROMREYIJPMOP EUTTERWN - AWNING BW - BOTTOM AF WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: 1:100@
WITHOUT THE WRITTEN CONSENT OF TOTAL - - -
E 29/8/2025 PROPOSED ROAD DEDICATION WIDTHS ADIE?D ROOF RIDGE  CL CENTERLINEIK INVERT KERB PROJECROUSE HILL DRAWISF CONT. INTERVA
ARTARMON | CAMDEN | PASNRWEVWNG| SOLUTIONS CQNSTITUTESIAN - FLOOR LEVEL TK - TOP OF KERBK - BACK OF HERB
% 5/3/2026 HALF ROAD SURVEY FOR ADJOINING PROPERTIESNTEL @.4/S10/H16 - D'AMETER/SPREb&/HElGHT

INFRINGEMENT OF COPY&

QI-FFT.

/\ADDRE%S’#:TALLAWONG ROAD, ROUSE HILL /\CHK: GS

SHEET 3 OF 6/

AO
L: O.



QI-FFT.

HALF ROAD SURVEY FOR ADJOINING WPLE'NT-H_iéNTEL

@.4/S10/H16 - DIAMETER/SPRE&

{/HEIGHT

/\ADDRE%S’ATALLAWONG ROAD, ROUSE HILL /

XK ///
K S/
e
/// /// //
2
K K
///
//
//
/
| )
| .
/ /
e Vs ya
\/ /// /
ENS s %
// .
/
| / /
Y /
/
4 /
/ / /
// // //
// .
/ // /
) Z / // ///
/ . Y y
/ / % /// / <
/ / : % s
// / //
/ / *
f R
) Y / // \
/// / ) p / ) ) y / / // l
/ // // /
| / S
. / /
/ / / P
e / ) \ V4
/ /
/ ,,//
/ / . \ /
7 7
: . yd \
HYD VD N
Sy —
HYD
O
SMH
O O O
SMH SMH SMH
\ I O sm
SMH l
L L OSMH
BENCH MARK | A
TELSTRA PIT
ELECTRIC LIGHT-PORE
POWER POLE | ) PP
SIGN POST Q sp 44@4
SEWER INSPEC®OSIPIT]
SEWER VENT | & SEWHR
MANHOLE @ MH /
SEWER MANHQLE SMH
STOP VALVE |p4 SV
WATER HYDRANJ HYD
WATER METER M WM
GAS METER || TR REE | AR
STATE SURVEY [@ARKM Registered Survjgyor
N° 1606
\fN_OTE: \/REVISION NOEVISION DETOEMMENT : \/ LEGEND: \/ \/ PLAN SHOWING DETAIL &YEQ/BEI\LZJS.O462 (170153]AB)LACKTOVN
INFORMATION CONTAINED [ITN_THTS PLCAN |8
TS S /s ITOE CoPYRIGHT oF TOTAC SURVEY|N\AE/6/2025 | SURVEY MODEL MOVED TO MGA GDA2020 EGORBDIGBATES CONCIBETHOP OF BANKIP - LIP LINE T OVER LOT 63 IN DP 3018®LAN ®50462 REDATUM: AHD
) EB - EDGE OF BITUMBN BOTTOM OF BWNKTOP OF WALL
SOLUTIONS. THE USE OR DUBLICATION 25/8/2025 PROPOSED DEVELOPMENT IMPORTED FROMREYWIJPM®P EBIUTTERWN - AWNING BW - BOTTOM dE WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: 1:100@lA0
WITHOUT THE WRITTEN CQNSENT OF TOTAL - - -
E 29/8/2025 PROPOSED ROAD DEDICATION WIDTHS ADIE?D ROOF RIDGE  CL CENTERLINEIBKK IBNXCEETogEKREBRB PROJECROUSE HILL DRAWISF CONT. INTERVAIL: 0.
ARTARMON | CAMDEN | ASNIE\&EY\I/NA_;Lq:_QLUTIONS CQQNSTITUTES[AN - FLOOR LEVEL TK - TOP OF KER -
INFRINGEMENT OF COPY& 5/3/2026

\CHK: GS

SHEET 4 OF 6/




INFRINGEMENT OF COPY&

QI-FFT.

s
1y
4
\ K
T
D
K
| | O
o “ “‘ :
; / | \
% % | |
// / // “
- - | |
/ | |
/ -
/
/ / |
4 |
// ‘
/ . O
BENCH MARK | A " = - o
TELSTRA PIT - — //
ELECTRIC LIGHT-PORE _— - s
POWER POLE | ) PP ) - o <
SIGN POST Q sp / O
SEWER INSPEC®OSIPIT] e i
SEWER VENT | @ SEWH
MANHOLE @ MH
SEWER MANHQLE SMH < %
K
STOP VALVE |p4 SV
WATER HYDRANN HYD
WATER METER M WM i
GAS METER L // o Wl”lamHamer
STATE SURVEY [@ARKM \ Registered Surve
) B - / N° 1606
\fN_OTE: \/REVISION NOEVISION DAETEMMENT: \/ LEGEND: \/ / PLAN SHOWING DETAIL &YEQ/BEI\LZJS.O462 (170153]AB)LACKTOVM
INFORMATION CONTAINED [TN_THTS PLCAN |8
TS S /s ITOE CoPYRIGHT oF TOTAC SURVEY|N\AE/6/2025 | SURVEY MODEL MOVED TO MGA GDA2020 EGORBDIGBATES CONCIBETHOP OF BANKIP - LIP LINE T OVER LOT 63 IN DP 3018®LAN ®50462 REDATUM: AHD
] EB - EDGE OF BITUMBN BOTTOM OF BWNKTOP OF WALL
SOLUTIONS. THE USE OR DUBLICATION 25/8/2025 | PROPOSED DEVELOPMENT IMPORTED FROMREYIJPMOP EUTTERWN - AWNING BW - BOTTOM AF WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: 1:100@
WITHOUT THE WRITTEN CONSENT OF TOTAL - - -
E 29/8/2025 PROPOSED ROAD DEDICATION WIDTHS ADIE?D ROOF RIDGE  CL CENTERLINEIK INVERT KERB PROJECROUSE HILL DRAWISF CONT. INTERVA
ARTARMON | CAMDEN | PASNRWEVWNG| SOLUTIONS CQNSTITUTESIAN - FLOOR LEVEL TK - TOP OF KERBK - BACK OF HERB
% 5/3/2026 HALF ROAD SURVEY FOR ADJOINING PROPERTIESNTEL @.4/S10/H16 - DlAMETER/SPREb&/HElGHT

\ADDRE%S’#:TALLAWONG ROAD, ROUSE HILL /\CHK: GS

SHEET 5 OF 6/

AO
L: 0.z



|
1y
: 4
: |
| |
|
£
(% o
% o
X
% K
//
O
D
@
X K K
E
* _ % " « y .
\\ //
\\ /
N /
\. /
\\ /
/ S A " ok —
TR K D VY —A
A A
HYDSVY HYD n
QO O Q
SMH SMH SMH
I O s O "
BENCH MARK A
TELSTRA PIT
ELECTRIC LIGH@-PDFLE
POWER POLE (P) PP
SIGN POST Q@ sp
SEWER INSPEC®OSIPIT
SEWER VENT EB SEWHR
MANHOLE @ MH
SEWER MANHQLE SMH
STOP VALVE |p4 SV
WATER HYDRANJ HYD
WATER METER M WM
GAS METER |_| W||||amHamer .............
STATE SURVEY [@ARKM Registered Survgyor
N° 1606
\fN_OTE: \/REVISION NOEVISION DETEMMENT: Y LEGEND: Y Y PLAN SHOWING DETAIL &YEQ/BEI\LZ)SO462 (170155]A53)LACKTOVN
INFORMATION CONTAINED [N THTS PCAN |8
TS S /s ITOE CoPYRIGHT oF TOTAC SURVEY|N\AE/6/2025 | SURVEY MODEL MOVED TO MGA GDA2020 EGORBDIGBATES CONCIBETHOP OF BANKIP - LIP LINE T T 1T 1] OVER LOT 63 IN DP 3018®LAN ®50462 REDATUM: AHD
- EB - EDGE OF BITUBBN BOTTOM OF BWNKTOP OF WALL
SOLUTIONS. THE USE OR DUPBLICATION 25/8/2025 | PROPOSED DEVELOPMENT IMPORTED FROM®REYIFpMOP EILTTERWN - AWNING BW - BOTTOM dE WALL CLIENTLK GROUP - LKPG SPV 6 PTY LTD DATE:11/8/2017 SCALE: 1:100@|A0
WITHOUT THE WRITTEN COQNSENT OF TOTAL ] ] _
E 29/8/2025 | PROPOSED ROAD DEDICATION WIDTHS ADIE?D ROOF RIDGE CL - CENTERLINEIK - INVERT KERB PROJECROUSE HILL DRAWISF CONT. INTERVAL: 0.
ARTARMON | CAMDEN | ASN@WEY\VN@L@LUTIONS CONSTITUTESI|IAN - FLOOR LEVEL TK - TOP OF KERBK - BACK OF HERB
%NFRlNGEMENT OF COPYRAGHT. 5/3/2026 HALF ROAD SURVEY FOR ADJOINING WPLE'NT-H_iéNTEL @.4/S10/H16 - D'AMETER/SPREj{/HE'GHT  A_ADDRES8: TALLAWONG ROAD, ROUSE HILL A CHK: GS SHEET 6 OF 6




An nexu re B TSS Total Surveying Solutions Pty Ltd
ATSS TOTAL SURVEYING e conl D Box 173

info@total ing. .
SOLUTIONS info@tota survglonogsc%mogg

LK Property Group Our Reference: 250462-2
Level 7, 88 Green Street Date: 27/3/2026
Cremorne VIC 3121
Attn: Mr John Crane

84 Tallawong Road, Rouse Hill
Lot 63 DP 30186
Survey works.

Dear John

| confirm that following the issuing of a quote by TSS Total Surveying Solutions (TSS) for the project’s
subdivision works (Torrens and Strata) in February 2025 and the Plan of Redefinition of the land in May
of 2025 we attended the site at 84 Tallawong Road to conduct a boundary survey of the land and to
update the Detail survey showing the site levels and features.

The position of the property boundaries has been calculated based on data obtained from the field
survey. Survey marks (pegs) were placed on site to indicate the position of the boundaries of Proposed
Lots 1, 2 & 3 as shown on plans from Sydney Planning Panel approvals SPP-17-00031, SPP-17-00032,
SPP-17-00033. This was done for the purpose of facilitating construction certificate designs for the six
unit building on proposed lots 1, 2 & 3.

| note that the detail survey contains details of the dam which crosses approved lots 2 and 3. This was
to be used as the basis for the future construction certificate details regarding dewatering and fill /
excavation of the dam, retaining walls/ structures and so forth.

The works undertaken included physical pegging of the site.

Yours faithfully

William Hamer

Registered Land Surveyor

Board of Surveying & Spatial Information (BOSSI)
MIS ISNSW

Surveyor ID: 1606
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Sydney

WAT<R

Audit AU30943 ( Closed Audits

INITIATE

Audit or Inspection ID

Name

Contact number

Email address

Business unit / Company name
Link to an existing Design Review?
Link to an existing Work Request?
Select Work Request

Project / Case / Plan / MAXIMO No
Project name

Program name

Address

Suburb and postcode

Select Work Inspection / Audit type
Created by

Date and time created

AUDIT

POST CONNECTION AUDIT

Case No.

Water Servicing Coordinator (WSC)
Constructor name/company

WO No.

Job location

Select product type

Site restored satisfactorily?

Have environmental safeguards been removed?
Connection completed to standards?
CAR(s) to be raised?

Comments

Final case costing (as per BI costing report)
Final case costing with GST

Submitted by

Date and time submitted

Annexure E

AU30943

Brendon Pollard
0457520029
brendon.pollard@sydneywater.com.au
Network Operations
No

Yes

WR107728
CN205115WW

74 Tallawong - Lead in
Urban Growth

74 Tallawong Road
Rouse Hill, NSW, 2155
Post Connection Audit
Brendon Pollard

26/09/2024 13:35:14

205115ww

Mitchell Foster

C ) Doyle Contracting Services Pty Ltd
92883889

74 Tallawong rd Rouse Hill
Wastewater

Yes

Yes

Yes

No

audit complete

1408.49

$1,549.34

Brendon Pollard

26/09/2024 13:36:58

Created from: SWConnect on 26/09/2024 13:36:59 Page 1 of 1



Our Ref: JC:AE: 14251 MESSENGER COLE

SOLICITORS
30 March 2026

84 Tallawong Road Rouse Hill Development Pty Ltd

By email: concierge@lkg.com.au; john.crane@lkg.com.au

Dear Sirs

Advice regarding 84 Tallawong Road, Rouse Hill
Lawful and Physical Commencement
Development Consent SPP-17-0032 (the Consent)

1. We refer to your request for advice in relation to the lawful physical
commencement of Development Consent SPP-17-0032 (the Consent) for
two residential flat buildings containing a total of 123 units with 130 residential
car parking spaces and 25 visitor parking spaces in 2 basement levels with
associated stormwater drainage works and landscaping on proposed Lot 2
created under subdivision consent SPP-17-00031 at 84 Tallawong Road,
Rouse Hill legally described as Lot 63 DP 30186 (the Site).

Lapsing Dates

2. The Consent is dated 12 November 2018 with a modification approved on 19
August 2022. It is understood that the Consent was a deferred
commencement consent, but that Council was satisfied of the deferred matter
and the Consent became operational as at 3 September 2020.

3. The Consent lapses five years after the date from which it operates (s4.53(1)
Environmental Planning and Assessment Act 1979 (the Act)). The Consent
therefore, had to be physically commenced prior to 3 September 2025 to
avoid lapsing under s4.53(1) of the Act.

Physical Commencement — the Legal Position

4. Development consent does not lapse if it is physically commenced as set out
at s4.53(4) of the Act;

(4) Development consent does not lapse for the following if building,
engineering or construction work relating to the building, subdivision
or work is physically commenced on the land to which the consent
applies before the date on which the consent would otherwise lapse
under this section—

(a) the erection of a building,

(b) the subdivision of land,

Orange: 263 Lords Place Orange NSW 2800 Sydney: North East Tenancy, The Astor, 123-125 Macquarie Street
PO Box 96, Orange NSW 2800 Sydney NSW 2000 | PO Box R356, Royal Exchange NSW 1225

T: (02) 63613388 | E: office@messengercole.com.au | W: messengercole.com.au

Liability limited by a scheme approved under Professional Standards Legislation ABN 97 625 963 859



5.

6.

10.

(c) the carrying out of a work.
This is further clarified in s4.53(7) as follows:

(7) The regulations may set out the circumstances in which work is or
is not taken to be physically commenced for the purposes of this
section.

Clause 96 of the Environmental Planning and Assessment Regulation 2021
(the Regulation) then provides the following clarification:

(1) Work is not taken to have been physically commenced merely by
the doing of 1 or more of the following--

(a) creating a bore hole for soil testing,

(b) removing water or soil for testing,

(c) carrying out survey work, including the placing of pegs or

other survey equipment,

(d) acoustic testing,

(e) removing vegetation as an ancillary activity,

(f) marking the ground to indicate how land will be developed.

(2) This section does not apply to a development consent granted
before 15 May 2020.
(our emphasis)

Historically, the Court has accepted simple preparatory work for the purpose
of the development the subject of the consent to be sufficient to be
considered commencement of a consent for the purposes of s4.53 of the Act.

For example, in Hunter Development and Brokerage Pty Ltd v Cessnock
[2005] NSWCA 169, engineering work for the purpose of physical
commencement was said to include physical survey works.

Removal of trees and demolition or site works which did not require a
construction certificate have all been accepted by consent authorities in
individual circumstances as physical commencement. The clear, overriding
pre-condition for the acceptance/establishment of such a commencement is
that it must be lawful commencement. For example, if the conditions of
consent say no works shall be undertaken on the site unless some other
approval is obtained (from another government body, for example, or even
from Council subject to the PCA’s involvement) and those physical works
would normally be accepted as sufficient for commencement of the consent,
if that other authority or legal requirement was not obtained or met
beforehand, then the consent would not be considered commenced despite
the necessary physical works having been actually carried out.

Whilst the Regulation then provides a limitation on that historical acceptance
of such works as listed in cl96(1), the exclusion under (2) applies as the
Consent was granted prior to 15 May 2020 (even if not operational having
regard to the deferred commencement conditions and their satisfaction). In
consequence the subject Consent can still be lawfully commenced by



https://classic.austlii.edu.au/au/legis/nsw/consol_reg/epaar2021480/s169.html#activity

reliance on the type of physical works now excluded by cl96(1) of the
Regulation above.

Physical Works — Survey Works

11.

12.

13.

14.

15.

16.

As set out above, the Court has accepted survey works as engineering works
for the purpose of physical commencement (Hunter Development and
Brokerage Pty Ltd v Cessnock [2005] NSWCA 169).

We note that condition 1.6 of the Consent (although noting this is in the
advisory notes rather than an ‘enforceable’ condition) provides as follows:

1.6 Identification Survey

1.6.1 The applicant is advised to obtain an identification survey from a
registered surveyor to ascertain the correct location of the property
boundaries, and to ensure the development does not encroach upon
adjoining propetrties.

We have been provided with a survey. That survey included plotting existing
structures across the Site, existing dam, approved boundary of lots and
approved roads. Copy is annexed (Annexure A). This survey is the latest
revision and also includes identification of road works undertaken (as referred
to later). The existing dam is partially located within the area of the Site where
the Consent has approved building works for the two residential flat buildings.

It is understood that the physical engineering works to prepare the survey
were undertaken prior to the date on the survey and involved pegging out the
Site and other such engineering works. We annex a copy of letter (Annexure
B) from surveyor confirming the relevant details including identifying the
physical works undertaken in February 2025.

The survey is required to inform Construction Certificate for the individual
shop top housing buildings along with associated layout, boundary setbacks
and separation distances. There are various conditions which require
preparation of plans prior to issue of Construction Certificate which would rely
on a survey to inform their preparation. For example, condition 4.2 requires
landscape plans, condition 4.6 requires landscape design plans including for
common areas, condition 4.7 requires fencing details including consideration
of lot boundaries and public domain location, condition 4.8 relates to location
of internal roads and paved areas and includes consideration of drainage flow
paths.

It is also necessary for preparation of drainage plans and sediment and
erosion control measures. For example, condition 5.2 requires stormwater
drainage plans and soil erosion and sediment control measures to be
designed and condition 6.1.3 requires amended drainage plans as part of
obtaining a construction certificate. This necessarily requires a survey be
prepared as detailed site levels and contours would be required to inform the
preparation of such documentation. This is particularly so for this Site where
there is a dam located presently that requires careful consideration prior to
Construction Certificate being issued.



17. As noted above, it is important that any works relied upon for physical
commencement must be lawful i.e. if they require separate consent, they
have that consent and that they otherwise comply with the conditions of
consent. Here there are conditions which require compliance before
commencement of works. Nevertheless, the preparatory nature of survey
pegging works is such that it could not logically be concluded that such
conditions preclude works of that nature occurring on the Site and such works
would not otherwise require consent separately. This is in keeping with the
decision of the Court in Benedict Industries Pty Ltd v Minister for Planning;
Liverpool City Council v Moorebank Recyclers Pty Ltd [2016] NSWLEC 122
which concluded that conditions which state prior to any work commencing
do not preclude preparatory work being undertaken which, for example, are
necessary to obtain a Construction Certificate (our emphasis):

[81] With this in mind, the submission that Part D should be performed
before all other parts of the Consent cannot be sustained. It is clear
from the context that the words “prior to any work commencing” refers
to the Consent works, rather than the preparatory works in Parts C
and D. For example, condition 23 refers to the required terms of a
construction certificate. It is not possible to lawfully obtain a
construction certificate without undertaking some preparatory works
under Part C. As such, if terms had to be inserted into the
construction certificate before it could be legally issued, this would
place an immovable bar to actually progressing the Consent works.
Further, conditions 24, 27, 28, 30 and 31 place ongoing obligations on
Moorebank, and as does condition 26 as outlined below. Whilst these
could be met prior to any works taking place, they must also be
complied with whilst the works are being undertaken and potentially
after the works are completed. These conditions could therefore not
be met “prior” to any works commencing. Finally, condition 29
requires that Moorebank adopt “suitable site practices” to manage soil
and water pollution. It would not be possible to responsibly do so
without at least some works being undertaken onsite to determine
what would be suitable. The Earthworks ESA provided to the Council
pursuant to condition 22 (in Part C) includes recommendations as to
what groundwater issues should be managed carefully during the
course of the development. As such, condition 22 should likely be
complied with before measures are taken under condition 29. The
same logic applies to the submission that condition 29 should precede
all other conditions in Part C.

[82] I therefore find that the Consent should not be construed in a
manner that requires that conditions in Part D be performed prior to all
other conditions. Rather, each condition should be construed on its
own merits in a practical manner.

18. In our view of the conditions in this matter and the legislation and case law,
the physical survey works undertaken in pursuit of the Consent are sufficient
to amount to physical commencement such that the Consent has not lapsed.

Physical Works - Road Works



19.

20.

21.

We are instructed that construction of 2m of the approved road along the
northern boundary of the Site has occurred. This is clear within the Annexure
A survey. This was arranged and negotiated with the neighbouring developer
along that boundary who carried out those works on your behalf. They
undertook the works as part of construction of the other remaining part of the
road on their property. A further remaining portion of the road is to still be
constructed by yourselves as part of the development under the Consent.
The works were undertaken by those neighbours lawfully in accordance with
separate approvals / ability to construct but was constructed under the
subject Consent noting your land does not form part of / subject of their
consent/development. The relevant levels of the road had to align with the
Consent and it's requirements so as to achieve the ultimate road access to
both sites.

The road works were approved under the Consent (as shown on approved
plans and referred to within conditions of consent regarding road
construction) and constructed to enable future access to the two approved
shop top housing developments. Historical aerial dated 6 April 2025
(Annexure C) show that those works were commenced prior to the Consent
lapsing. Further aerial (Annexure D) in December 2025 shows the road
works complete.

Construction of the road involved substantial physical works on the Site
including cut and fill works, batter works, laying of bitumen, removal of
vegetation and so forth. Such works would plainly be significant enough to
amount to physical commencement.

Physical Works — Sewer Works

22.

23.

24.

We are instructed that sewer pipes have been constructed within the Site,
along its boundary to Tallawong Road in accordance with approval from
Sydney Water. This is identified on the Annexure A survey. Again, as is
common in redeveloping release areas these works were undertaken on your
behalf by another neighbouring developer following negotiation with them to
ensure that their construction of sewer mains / pipes would include provision
for sewer main to provide the ultimate servicing of the development the
subject of this Consent for the Site. This need to service the future
development of the Site under the Consent (and the other two associated
consents also issued for the Site) was required to be delivered in an orderly
and economic manner which was achieved with the activation of each of the
necessary developments.

We annex post connection audit from Sydney Water which confirms that the
works were inspected / audited as at 26 September 2024 and were therefore,
plainly, completed prior to then (Annexure E).

Consent condition 12.16 and 12.18 requires Sydney Water approval for
sewer works or evidence as to how the development will affect sewer mains.
The works negotiated to occur with the neighbouring developer to ensure the
sewer main was constructed across the front of the Site to service it’s future
development under the Consent again plainly involved physical engineering



and construction works to service the development and avoid any
complications for the continuation of the subject development.

25. We are satisfied that the works associated with the sewer construction can be
relied upon as evidence of physical commencement of the Consent.
Conclusion
26. Having regard to all the above, it is our view that the Consent has been
physically and lawfully commenced prior to the lapsing date and therefore the
Consent has not lapsed.

Yours faithfully

MESSENGER COLE SOLICITORS

b4 Ok

John Cole Alex Epstein

Principal Solicitor Senior Associate

02 83250118 02 8325 0116
john@messengercole.com.au alex@messengercole.com.au

Encl.



NOTE:
JUNE 2025,
BOUNDARIES HAVE BEEN DETERMINED BY SURVEY GNRYEN/2DIUVSTHE TO MGA GDA2020 COORDINATES.
BOUNDARY SURVEY HAS BEEN UPDATED IN MARCH Z0RI& FN\ORPMIBE6RBJOINGING
SUBDIVISIONS ADJOINING ALONG THE SOUTHERN ARDASGRTBERN BOUNDARIES.
ORIENTATION: SSM 15774
PRIOR TO ANY CONSTRUCTION WORK, SURVEY MARKS SHOULD BE PLACE TO
DEFINE THE PROPERTY BOUNDARIES. MARCH 2026.
DETAIL SURVEY OF HALF ROAD CONSTRCUTION ALONG THE NORTHERN AND
SERVICES SHOWN ARE INDICATIVE ONLY. POSITIONSOARTE BM BEDURNNARIRSACE
INDICATOR(S) LOCATED DURING FIELD SURVEY. CONPIRAATOFNL 8 ¥ EILHSE AEOANGT TALLAWONG ROAD.
POSITION SHOULD BE MADE PRIOR TO ANY EXCAVATHE DWERKINGISHERHEDS AND TREES ON THE SITE HAVE BEEN DEMOLISHED.
SERVICES MAY EXIST WHICH ARE NOT SHOWN. AERIAL IMAGE IS FROM NEARMAP WITH A FLIGHT DATE OF 5/12/2025.

LEVELS ARE BASED ON AUSTRALIAN HEIGHT DATUM (AHD) USING SSM 15774
WITH RL 52.762 (AHD).

RIDGE & GUTTER HEIGHTS HAVE BEEN OBTAINED BY INDIRECT METHOD AND
ARE ACCURAQU.DS5MO.

CONTOURS SHOWN DEPICT THE TOPOGRAPHY. EXCEPT AT SPOT LEVELS

SHOWN THEY DO NOT REPRESENT THE EXACT LEVEL AT ANY PARTICULAR
POINT. THE SPOT LEVELS ARE TRUE FOR THEIR POSITION, AND ARE INTENDED
TO BE USEFUL TO REPRESENT THE GENERAL TERRAIN. CARE SHOULD BE TAKEN
IF EXTRAPOLATING.
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An nexu re B TSS Total Surveying Solutions Pty Ltd
ATSS TOTAL SURVEYING e conl D Box 173

info@total ing. .
SOLUTIONS info@tota survglonogsc%mogg

LK Property Group Our Reference: 250462-2
Level 7, 88 Green Street Date: 27/3/2026
Cremorne VIC 3121
Attn: Mr John Crane

84 Tallawong Road, Rouse Hill
Lot 63 DP 30186
Survey works.

Dear John

| confirm that following the issuing of a quote by TSS Total Surveying Solutions (TSS) for the project’s
subdivision works (Torrens and Strata) in February 2025 and the Plan of Redefinition of the land in May
of 2025 we attended the site at 84 Tallawong Road to conduct a boundary survey of the land and to
update the Detail survey showing the site levels and features.

The position of the property boundaries has been calculated based on data obtained from the field
survey. Survey marks (pegs) were placed on site to indicate the position of the boundaries of Proposed
Lots 1, 2 & 3 as shown on plans from Sydney Planning Panel approvals SPP-17-00031, SPP-17-00032,
SPP-17-00033. This was done for the purpose of facilitating construction certificate designs for the six
unit building on proposed lots 1, 2 & 3.

| note that the detail survey contains details of the dam which crosses approved lots 2 and 3. This was
to be used as the basis for the future construction certificate details regarding dewatering and fill /
excavation of the dam, retaining walls/ structures and so forth.

The works undertaken included physical pegging of the site.

Yours faithfully

William Hamer

Registered Land Surveyor

Board of Surveying & Spatial Information (BOSSI)
MIS ISNSW

Surveyor ID: 1606
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Sydney

WAT<R

Audit AU30943 ( Closed Audits

INITIATE

Audit or Inspection ID

Name

Contact number

Email address

Business unit / Company name
Link to an existing Design Review?
Link to an existing Work Request?
Select Work Request

Project / Case / Plan / MAXIMO No
Project name

Program name

Address

Suburb and postcode

Select Work Inspection / Audit type
Created by

Date and time created

AUDIT

POST CONNECTION AUDIT

Case No.

Water Servicing Coordinator (WSC)
Constructor name/company

WO No.

Job location

Select product type

Site restored satisfactorily?

Have environmental safeguards been removed?
Connection completed to standards?
CAR(s) to be raised?

Comments

Final case costing (as per BI costing report)
Final case costing with GST

Submitted by

Date and time submitted

Annexure E

AU30943

Brendon Pollard
0457520029
brendon.pollard@sydneywater.com.au
Network Operations
No

Yes

WR107728
CN205115WW

74 Tallawong - Lead in
Urban Growth

74 Tallawong Road
Rouse Hill, NSW, 2155
Post Connection Audit
Brendon Pollard

26/09/2024 13:35:14

205115ww

Mitchell Foster

C ) Doyle Contracting Services Pty Ltd
92883889

74 Tallawong rd Rouse Hill
Wastewater

Yes

Yes

Yes

No

audit complete

1408.49

$1,549.34

Brendon Pollard

26/09/2024 13:36:58

Created from: SWConnect on 26/09/2024 13:36:59 Page 1 of 1



Our Ref: JC:AE: 14251 MESSENGER COLE

SOLICITORS
30 March 2026

84 Tallawong Road Rouse Hill Development Pty Ltd

By email: concierge@lkg.com.au; john.crane@lkg.com.au

Dear Sirs

Advice regarding 84 Tallawong Road, Rouse Hill
Lawful and Physical Commencement
Development Consent SPP-17-0033 (the Consent)

1. We refer to your request for advice in relation to the lawful physical
commencement of Development Consent SPP-17-0033 (the Consent) for
two residential flat buildings containing a total of 127 units with 134 residential
car parking spaces and 26 visitor parking spaces in 2 basement levels with
associated stormwater drainage works and landscaping on proposed Lot 3
created under subdivision consent SPP-17-00031 at 84 Tallawong Road,
Rouse Hill legally described as Lot 63 DP 30186 (the Site).

Lapsing Dates

2. The Consent is dated 31 January 2019 with a modification approved on 19
August 2022. It is understood that the Consent was a deferred
commencement consent, but that Council was satisfied of the deferred matter
and the Consent became operational as at 3 September 2020.

3. The Consent lapses five years after the date from which it operates (s4.53(1)
Environmental Planning and Assessment Act 1979 (the Act)). The Consent
therefore, had to be physically commenced prior to 3 September 2025 to
avoid lapsing under s4.53(1) of the Act.

Physical Commencement — the Legal Position

4. Development consent does not lapse if it is physically commenced as set out
at s4.53(4) of the Act;

(4) Development consent does not lapse for the following if building,
engineering or construction work relating to the building, subdivision
or work is physically commenced on the land to which the consent
applies before the date on which the consent would otherwise lapse
under this section—

(a) the erection of a building,

(b) the subdivision of land,

Orange: 263 Lords Place Orange NSW 2800 Sydney: North East Tenancy, The Astor, 123-125 Macquarie Street
PO Box 96, Orange NSW 2800 Sydney NSW 2000 | PO Box R356, Royal Exchange NSW 1225

T: (02) 63613388 | E: office@messengercole.com.au | W: messengercole.com.au

Liability limited by a scheme approved under Professional Standards Legislation ABN 97 625 963 859



5.

6.

10.

(c) the carrying out of a work.
This is further clarified in s4.53(7) as follows:

(7) The regulations may set out the circumstances in which work is or
is not taken to be physically commenced for the purposes of this
section.

Clause 96 of the Environmental Planning and Assessment Regulation 2021
(the Regulation) then provides the following clarification:

(1) Work is not taken to have been physically commenced merely by
the doing of 1 or more of the following--

(a) creating a bore hole for soil testing,

(b) removing water or soil for testing,

(c) carrying out survey work, including the placing of pegs or

other survey equipment,

(d) acoustic testing,

(e) removing vegetation as an ancillary activity,

(f) marking the ground to indicate how land will be developed.

(2) This section does not apply to a development consent granted
before 15 May 2020.
(our emphasis)

Historically, the Court has accepted simple preparatory work for the purpose
of the development the subject of the consent to be sufficient to be
considered commencement of a consent for the purposes of s4.53 of the Act.

For example, in Hunter Development and Brokerage Pty Ltd v Cessnock
[2005] NSWCA 169, engineering work for the purpose of physical
commencement was said to include physical survey works.

Removal of trees and demolition or site works which did not require a
construction certificate have all been accepted by consent authorities in
individual circumstances as physical commencement. The clear, overriding
pre-condition for the acceptance/establishment of such a commencement is
that it must be lawful commencement. For example, if the conditions of
consent say no works shall be undertaken on the site unless some other
approval is obtained (from another government body, for example, or even
from Council subject to the PCA’s involvement) and those physical works
would normally be accepted as sufficient for commencement of the consent,
if that other authority or legal requirement was not obtained or met
beforehand, then the consent would not be considered commenced despite
the necessary physical works having been actually carried out.

Whilst the Regulation then provides a limitation on that historical acceptance
of such works as listed in cl96(1), the exclusion under (2) applies as the
Consent was granted prior to 15 May 2020 (even if not operational having
regard to the deferred commencement conditions and their satisfaction). In
consequence the subject Consent can still be lawfully commenced by



https://classic.austlii.edu.au/au/legis/nsw/consol_reg/epaar2021480/s169.html#activity

reliance on the type of physical works now excluded by cl96(1) of the
Regulation above.

Physical Works — Survey Works

11.

12.

13.

14.

15.

16.

As set out above, the Court has accepted survey works as engineering works
for the purpose of physical commencement (Hunter Development and
Brokerage Pty Ltd v Cessnock [2005] NSWCA 169).

We note that condition 1.6 of the Consent (although noting this is in the
advisory notes rather than an ‘enforceable’ condition) provides as follows:

1.6 Identification Survey

1.6.1 The applicant is advised to obtain an identification survey from a
registered surveyor to ascertain the correct location of the property
boundaries, and to ensure the development does not encroach upon
adjoining propetrties.

We have been provided with a survey. That survey included plotting existing
structures across the Site, existing dam, approved boundary of lots and
approved roads. Copy is annexed (Annexure A). This survey is the latest
revision and also includes identification of road works undertaken (as referred
to later). The existing dam is partially located within the area of the Site where
the Consent has approved building works for the two residential flat buildings.

It is understood that the physical engineering works to prepare the survey
were undertaken prior to the date on the survey and involved pegging out the
Site and other such engineering works. We annex a copy of letter (Annexure
B) from surveyor confirming the relevant details including identifying the
physical works undertaken in February 2025.

The survey is required to inform Construction Certificate for the individual
shop top housing buildings along with associated layout, boundary setbacks
and separation distances. There are various conditions which require
preparation of plans prior to issue of Construction Certificate which would rely
on a survey to inform their preparation. For example, condition 4.2 requires
landscape plans, condition 4.6 requires landscape design plans including for
common areas, condition 4.7 requires fencing details including consideration
of lot boundaries and public domain location, condition 4.8 relates to location
of internal roads and paved areas and includes consideration of drainage flow
paths.

It is also necessary for preparation of drainage plans and sediment and
erosion control measures. For example, condition 5.2 requires stormwater
drainage plans and soil erosion and sediment control measures to be
designed and condition 6.1.3 requires amended drainage plans as part of
obtaining a construction certificate. This necessarily requires a survey be
prepared as detailed site levels and contours would be required to inform the
preparation of such documentation. This is particularly so for this Site where
there is a dam located presently that requires careful consideration prior to
Construction Certificate being issued.



17. As noted above, it is important that any works relied upon for physical
commencement must be lawful i.e. if they require separate consent, they
have that consent and that they otherwise comply with the conditions of
consent. Here there are conditions which require compliance before
commencement of works. Nevertheless, the preparatory nature of survey
pegging works is such that it could not logically be concluded that such
conditions preclude works of that nature occurring on the Site and such works
would not otherwise require consent separately. This is in keeping with the
decision of the Court in Benedict Industries Pty Ltd v Minister for Planning;
Liverpool City Council v Moorebank Recyclers Pty Ltd [2016] NSWLEC 122
which concluded that conditions which state prior to any work commencing
do not preclude preparatory work being undertaken which, for example, are
necessary to obtain a Construction Certificate (our emphasis):

[81] With this in mind, the submission that Part D should be performed
before all other parts of the Consent cannot be sustained. It is clear
from the context that the words “prior to any work commencing” refers
to the Consent works, rather than the preparatory works in Parts C
and D. For example, condition 23 refers to the required terms of a
construction certificate. It is not possible to lawfully obtain a
construction certificate without undertaking some preparatory works
under Part C. As such, if terms had to be inserted into the
construction certificate before it could be legally issued, this would
place an immovable bar to actually progressing the Consent works.
Further, conditions 24, 27, 28, 30 and 31 place ongoing obligations on
Moorebank, and as does condition 26 as outlined below. Whilst these
could be met prior to any works taking place, they must also be
complied with whilst the works are being undertaken and potentially
after the works are completed. These conditions could therefore not
be met “prior” to any works commencing. Finally, condition 29
requires that Moorebank adopt “suitable site practices” to manage soil
and water pollution. It would not be possible to responsibly do so
without at least some works being undertaken onsite to determine
what would be suitable. The Earthworks ESA provided to the Council
pursuant to condition 22 (in Part C) includes recommendations as to
what groundwater issues should be managed carefully during the
course of the development. As such, condition 22 should likely be
complied with before measures are taken under condition 29. The
same logic applies to the submission that condition 29 should precede
all other conditions in Part C.

[82] I therefore find that the Consent should not be construed in a
manner that requires that conditions in Part D be performed prior to all
other conditions. Rather, each condition should be construed on its
own merits in a practical manner.

18. In our view of the conditions in this matter and the legislation and case law,
the physical survey works undertaken in pursuit of the Consent are sufficient
to amount to physical commencement such that the Consent has not lapsed.

Physical Works - Road Works



19.

20.

21.

We are instructed that construction of 2m of the approved road along the
northern boundary of the Site has occurred. This is clear within the Annexure
A survey. This was arranged and negotiated with the neighbouring developer
along that boundary who carried out those works on your behalf. They
undertook the works as part of construction of the other remaining part of the
road on their property. A further remaining portion of the road is to still be
constructed by yourselves as part of the development under the Consent.
The works were undertaken by those neighbours lawfully in accordance with
separate approvals / ability to construct but was constructed under the
subject Consent noting your land does not form part of / subject of their
consent/development. The relevant levels of the road had to align with the
Consent and it's requirements so as to achieve the ultimate road access to
both sites.

The road works were approved under the Consent (as shown on approved
plans and referred to within conditions of consent regarding road
construction) and constructed to enable future access to the two approved
shop top housing developments. Historical aerial dated 6 April 2025
(Annexure C) show that those works were commenced prior to the Consent
lapsing. Further aerial (Annexure D) in December 2025 shows the road
works complete.

Construction of the road involved substantial physical works on the Site
including cut and fill works, batter works, laying of bitumen, removal of
vegetation and so forth. Such works would plainly be significant enough to
amount to physical commencement.

Physical Works — Sewer Works

22.

23.

24.

We are instructed that sewer pipes have been constructed within the Site,
along its boundary to Tallawong Road in accordance with approval from
Sydney Water. This is identified on the Annexure A survey. Again, as is
common in redeveloping release areas these works were undertaken on your
behalf by another neighbouring developer following negotiation with them to
ensure that their construction of sewer mains / pipes would include provision
for sewer main to provide the ultimate servicing of the development the
subject of this Consent for the Site. This need to service the future
development of the Site under the Consent (and the other two associated
consents also issued for the Site) was required to be delivered in an orderly
and economic manner which was achieved with the activation of each of the
necessary developments.

We annex post connection audit from Sydney Water which confirms that the
works were inspected / audited as at 26 September 2024 and were therefore,
plainly, completed prior to then (Annexure E).

Consent condition 12.16 and 12.18 requires Sydney Water approval for
sewer works or evidence as to how the development will affect sewer mains.
The works negotiated to occur with the neighbouring developer to ensure the
sewer main was constructed across the front of the Site to service it’s future
development under the Consent again plainly involved physical engineering



and construction works to service the development and avoid any
complications for the continuation of the subject development.

25. We are satisfied that the works associated with the sewer construction can be
relied upon as evidence of physical commencement of the Consent.
Conclusion
26. Having regard to all the above, it is our view that the Consent has been
physically and lawfully commenced prior to the lapsing date and therefore the
Consent has not lapsed.

Yours faithfully

MESSENGER COLE SOLICITORS

b4 Ok

John Cole Alex Epstein

Principal Solicitor Senior Associate

02 83250118 02 8325 0116
john@messengercole.com.au alex@messengercole.com.au

Encl.



NOTE:
JUNE 2025,
BOUNDARIES HAVE BEEN DETERMINED BY SURVEY GNRYEN/2DIUVSTHE TO MGA GDA2020 COORDINATES.
BOUNDARY SURVEY HAS BEEN UPDATED IN MARCH Z0RI& FN\ORPMIBE6RBJOINGING
SUBDIVISIONS ADJOINING ALONG THE SOUTHERN ARDASGRTBERN BOUNDARIES.
ORIENTATION: SSM 15774
PRIOR TO ANY CONSTRUCTION WORK, SURVEY MARKS SHOULD BE PLACE TO
DEFINE THE PROPERTY BOUNDARIES. MARCH 2026.
DETAIL SURVEY OF HALF ROAD CONSTRCUTION ALONG THE NORTHERN AND
SERVICES SHOWN ARE INDICATIVE ONLY. POSITIONSOARTE BM BEDURNNARIRSACE
INDICATOR(S) LOCATED DURING FIELD SURVEY. CONPIRAATOFNL 8 ¥ EILHSE AEOANGT TALLAWONG ROAD.
POSITION SHOULD BE MADE PRIOR TO ANY EXCAVATHE DWERKINGISHERHEDS AND TREES ON THE SITE HAVE BEEN DEMOLISHED.
SERVICES MAY EXIST WHICH ARE NOT SHOWN. AERIAL IMAGE IS FROM NEARMAP WITH A FLIGHT DATE OF 5/12/2025.

LEVELS ARE BASED ON AUSTRALIAN HEIGHT DATUM (AHD) USING SSM 15774
WITH RL 52.762 (AHD).

RIDGE & GUTTER HEIGHTS HAVE BEEN OBTAINED BY INDIRECT METHOD AND
ARE ACCURAQU.DS5MO.

CONTOURS SHOWN DEPICT THE TOPOGRAPHY. EXCEPT AT SPOT LEVELS

SHOWN THEY DO NOT REPRESENT THE EXACT LEVEL AT ANY PARTICULAR
POINT. THE SPOT LEVELS ARE TRUE FOR THEIR POSITION, AND ARE INTENDED
TO BE USEFUL TO REPRESENT THE GENERAL TERRAIN. CARE SHOULD BE TAKEN
IF EXTRAPOLATING.
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An nexu re B TSS Total Surveying Solutions Pty Ltd
ATSS TOTAL SURVEYING e conl D Box 173

info@total ing. .
SOLUTIONS info@tota survglonogsc%mogg

LK Property Group Our Reference: 250462-2
Level 7, 88 Green Street Date: 27/3/2026
Cremorne VIC 3121
Attn: Mr John Crane

84 Tallawong Road, Rouse Hill
Lot 63 DP 30186
Survey works.

Dear John

| confirm that following the issuing of a quote by TSS Total Surveying Solutions (TSS) for the project’s
subdivision works (Torrens and Strata) in February 2025 and the Plan of Redefinition of the land in May
of 2025 we attended the site at 84 Tallawong Road to conduct a boundary survey of the land and to
update the Detail survey showing the site levels and features.

The position of the property boundaries has been calculated based on data obtained from the field
survey. Survey marks (pegs) were placed on site to indicate the position of the boundaries of Proposed
Lots 1, 2 & 3 as shown on plans from Sydney Planning Panel approvals SPP-17-00031, SPP-17-00032,
SPP-17-00033. This was done for the purpose of facilitating construction certificate designs for the six
unit building on proposed lots 1, 2 & 3.

| note that the detail survey contains details of the dam which crosses approved lots 2 and 3. This was
to be used as the basis for the future construction certificate details regarding dewatering and fill /
excavation of the dam, retaining walls/ structures and so forth.

The works undertaken included physical pegging of the site.

Yours faithfully

William Hamer

Registered Land Surveyor

Board of Surveying & Spatial Information (BOSSI)
MIS ISNSW

Surveyor ID: 1606
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Sydney

WAT<R

Audit AU30943 ( Closed Audits

INITIATE

Audit or Inspection ID

Name

Contact number

Email address

Business unit / Company name
Link to an existing Design Review?
Link to an existing Work Request?
Select Work Request

Project / Case / Plan / MAXIMO No
Project name

Program name

Address

Suburb and postcode

Select Work Inspection / Audit type
Created by

Date and time created

AUDIT

POST CONNECTION AUDIT

Case No.

Water Servicing Coordinator (WSC)
Constructor name/company

WO No.

Job location

Select product type

Site restored satisfactorily?

Have environmental safeguards been removed?
Connection completed to standards?
CAR(s) to be raised?

Comments

Final case costing (as per BI costing report)
Final case costing with GST

Submitted by

Date and time submitted

Annexure E

AU30943

Brendon Pollard
0457520029
brendon.pollard@sydneywater.com.au
Network Operations
No

Yes

WR107728
CN205115WW

74 Tallawong - Lead in
Urban Growth

74 Tallawong Road
Rouse Hill, NSW, 2155
Post Connection Audit
Brendon Pollard

26/09/2024 13:35:14

205115ww

Mitchell Foster

C ) Doyle Contracting Services Pty Ltd
92883889

74 Tallawong rd Rouse Hill
Wastewater

Yes

Yes

Yes

No

audit complete

1408.49

$1,549.34

Brendon Pollard

26/09/2024 13:36:58

Created from: SWConnect on 26/09/2024 13:36:59 Page 1 of 1
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