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1.0 INTRODUCTION 
The proposal will consist of a Modification DA to the Department of Planning Approval (172-7-2005).  The 

application is being made under Section 75W of the Environmental Planning & Assessment Act 1979 (EP&A Act) 

on the grounds that the modification is of a nature that will involve minimal environmental impact and that the 

modification is substantially the same development.  The original approval had been granted consent under Part 3A 

of the EPA&A Act.  This modification is now deemed Part 3A under S8J(8) EP&A Regs, but with the repeal of Part 

3A of the Act (March 2012), will now be considered as a Section 75W Modification. 

The application and its intent is justified against the objectives of the Eurobodalla Local Environmental Plan 2012 

(LEP) and the relative sub-division clauses under Section 4 of the LEP.  Substantiation particularly is provided 

against cls 4.1E of the gazetted plan. (refer later comment). 

This modification applies to a small area within the existing approved development footprint in Stage 2B where 

development (tree clearing and earthworks) has already partly been undertaken.  It is intended, through the 

modification, to re-subdivide the overall area of 21 existing allotments (lots 716 thru 723; 726 thru 733; and 736 thru 

740) to create a further 10 additional smaller lots (total of 31 being lots 110 thru 135; and 137 thru 141) within Stage 

2B of the already approved development footprint, as shown on the attached plans.  It should be noted that one 

further existing allotment (current lot 715 proposed as lot 136) is within stage 2B.  The building envelop is being 

remove with this modification from lot 136 to match the LEP 2012however its shape and size is not being altered.  It 

is also proposed that Stage 2B be sub-staged into Stages 2B1 and 2B2 to permit a staged construction and 

registration to reflect local low demand for new lots. 

The modification will also adjust the building envelopes (within this Stage 2B only) and required building envelope 

setbacks for allotments within the described area.  The modification will bring the development into line with the 

provisions of the Eurobodalla LEP 2012, principal development standards (minimum lot size overlay map). 

The original approved development represented an average allotment area of approximately 3000m
2
 and greater.  

However, the LEP 2012 development standard allows for a minimum lot size of 1500m
2 

in the subject land’s new 

zoning of R5 – Large Lot Residential.  All proposed allotments within this amendment have areas of 1500m
2
 or 

greater. 

1.1 Modification objective 
The purpose of the modification is to bring the subject allotments into accord with the residential – large lot 

provisions and development standards within the Eurobodalla LEP 2012.  The new allotment sizing and allotment 

development areas are designed to accord with the market demand for land packages with their proximity to 

Batemans Bay as a regional centre. 

1.2 Pre-lodgement appraisal 
Approval to modify stage 2A1 was granted in 2012 through a Section 75W amendment, during the preparation and 

exploration of options for that modification there had been a number of discussions with both the Department and 

Council staff identifying the appropriate process and assessment authority considering the nature and major project 

status of the initial approval.  This amendment for Stage 2B follows the same process as utilised for the previous 

approval from 2012. 

Early discussion were held with Eurobodalla Shire Council (ESC) staff to inform and detail the nature of the 

objective to modify Stage 2B and the fundamentals driving a change to allotment parameters.  Comment on the 

layout from ESC is included in Appendix D. 

Comment was sought from the Catchment Management Authorities NSW on the Native Vegetation Conservation 

Act approval for the site that was received with the initial DA consent.  Its advice is that the approval is adequate 
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provided no further clearing beyond that original approval is proposed.  A copy of this advice is included in Appendix 

D.  This amendment does not propose to extend the extents of clearing approved in the original consent. 
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2.0 MODIFICATION DESCRIPTION 

2.1 Site planning objectives 
The overall development site due to its location, expansive area and natural topography requires a more 

environmentally sensitive approach to site layout and planning parameters.  Although the planning provisions 

applying through legislation will be acknowledged in the design there are areas within the development that suggest 

a recognition and availability to be responsive to the market demands.  This modification is therefore responding to 

those site conditions and to better acknowledge the market requirements where the site conditions are favourable. 

2.2 Proposal overview 
The proposal is to amend the following within Stage 2B: 

• Allotment size and number of lots - to more suitably reflect the allotment area and sub-division provisions 

described within the Eurobodalla LEP 2012.  It is intended to sub-divide a small number of allotments to 

reflect the development standard (lot size) within the LEP.  The modification will alter an existing twenty one 

(21) allotments, thus introducing a further ten (10) allotments rendering a total of thirty one (31) allotments 

ranging in area from 1500m
2
 to 6855m

2
.  All lots have area equal or greater than the prescribed minimum of 

1,500 m
2
.  

• Road and infrastructure – with the reduction in allotment size it is proposed to extend the length of one 

street (road 2) and to replace a long shared driveway.  Utility services would also be amended to reflect this 

street layout.  The layout has been discussed with ESC and the Rural Fire Service that have no objection to 

the layout. 

• Building envelopes - the original approval defined a development/building envelope (generally 400m²) 

within each allotment.  It is now proposed that the siting of future dwelling is to be determined through an 

assessment against Council’s Development Control Plan rather than by the prescribed envelope.  

Developable areas of at least 350m2 are achieved within each allotment satisfying ESC minimum 

requirements. 

• Amend staging - It is also proposed that Stage 2B be sub-staged into Stages 2B1 and 2B2 to permit a 

staged construction and registration to reflect local low demand for new lots. 
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3.0 PLANNING CONTEXT & LEGISLATION 
The original Development proposal was granted consent under Part 3A of the EP&A Act, December 2006, 

(approval No 172-7-2005).  This approval followed consent to a Masterplan, adopted by the Department in May 

2005, having been prepared under Clause 18 of SEPP 71.  The SEPP being the principal legislative instrument 

governing the environmental issues and assessment requirements, for the proposal. 

This application is being made under Section 75W of the EP&A Act on the grounds that the modification is of a 

nature that will involve minimal environmental impact and that the modification is substantially the same 

development.  The original approval had been granted consent under Part 3A of the APA&A Act. This modification 

is now deemed Part 3A under S8J(8) EPA&A Regs, but with the repeal of Part 3A of the Act (March 2012), will now 

be considered as a Section 75W modification 

3.1 Statutory Provisions 
The land falls under the Eurobodalla Local Environmental Plan 2012 with a zoning of R5 – Large Lot Residential.  

The land had previously come under the Eurobodalla Rural Local Environmental Plan 1987, 1(c) Small Rural 

Holdings (a rural zone).  In effect this has resulted in a lift of capacity for the land, reflecting its close proximity to the 

main Regional Centre of Batemans Bay.  As noted in the original application, this is consistent with the objectives of 

the Lower South Coast Regional Strategy. 

The current approval was predicated on the controls as determined under the then DCP 165 – North Batemans Bay 

Rural Small Holdings.  The DCP stipulates a minimum allotment area of 5000m².  However, the Department’s 2006 

DA approval has permitted allotments averaging 3000m
2
.  DCP 156 has been repealed with the gazettal of the 

Eurobodalla LEP 2012 where minimum lot areas are now 1,500m². 

Council has confirmed that under the R5 zone developable areas will be dictated by prescriptive standards and 

setbacks rather than defined building envelopes.  The recently adopted Eurobodalla Residential Zones DCP  

describes  the effective setbacks for allotments less than 2500m
2
.  These setbacks therefore, effectively describe 

the developable area for the proposed allotments.  Of course other considerations such as, private open space, 

parking, amenity and asset protection zones (APZ) will also contribute to structural placement. 

It is not the intent of the proposed modification to alter the residential use of the land nor will the modification affect 

the arrangement or servicing of allotments.  The intent of the changes simply reflects the direction of local planning 

and the development standards that will apply under the Eurobodalla LEP 2012. 

3.2 Permissibility 
Under the new LEP, dwellings, dual –occupancy and secondary dwellings are permissible land-use, these being the 

likely allotment developments to be commissioned upon the land.  The overall objective of the zone is to provide for 

residential housing in a rural setting.  The modification will not be inconsistent with this objective. 

3.3 Local development Codes & sub-division guidelines 
A specific rural/large lot sub-division Code has yet to be adopted by Council, however Council has advised that the 

Eurobodalla Residential Zones DCP will be the guide for development upon allotments with areas less than 

2500m
2
.  Of relevance to this proposal are the setback guidelines for new development upon the lots.  These 

setbacks – where they are not directly impacted by vegetation buffers or riparian corridors – will set the criteria for 

the developable envelope. 
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The following table sets out the DCP controls applicable to setbacks for allotments < 2500m
2
. 

Table 3.3 Eurobodalla Residential Zones DCP setback controls 

Performance Criteria SETBACK 

Front (street) setback 

Buildings are setback to contribute to the 
existing or proposed streetscape character, 
assist in the blending of new development into 
the streetscape, make efficient use of the site 
and provide amenity for residents. 

 

In new subdivisions where a setback has not been 
established a setback of 5.5m applies. Up to 50% of the 
front facade of the dwelling (excluding garages or carports) 
nay be setback 4.5m from the front boundary. 

Side boundary setback 

Buildings are setback to reduce overbearing 
and perceptions of building bulk on adjoining 
properties and minimise overshadowing 
impacts on adjoining properties. 

 

For the first floor, or for a single storey building, 900mm 
(including a minimum of 600mm to the eaves or gutters, 
whichever is the closest); 

For any part of the building higher than 4.5m, 1.5m 
(including a minimum of 1.2m to the eaves or gutters, 
whichever is the closest); 

For any part of the building higher than7.5m, 2m (including 
a minimum of 1.7m to the eaves or gutters, whichever is 
the closest); 

For single storey (up to a height of 3.8m) sheds, detached 
garages and other detached ancillary buildings (eg 
gazebos, aviaries, green houses, pool houses, etc), 
450mm. 

Corner allotments & secondary street 
frontages 

Buildings are setback to contribute to the 
existing or proposed streetscape character, 
assist in the blending of new development into 
the streetscape, make efficient use of the site 
and provide amenity for residents. 

 

The minimum setback to the secondary street frontage side 
boundary is 3m. 

Garages and carport must be set back behind the dwelling 
frontage, not forward of the building line and a minimum of 
5.5m from the secondary property boundary. 

Rear boundary setback 

Buildings are setback so that they do not 
reduce the use and enjoyment of public, 
private or communal open space provided at 
the rear of adjoining residential development 
by being in close proximity, overshadowing or 
overlooking the open space. 

A minimum rear setback of 3m applies to all buildings 
except: 

- sheds 
- detached garages; and 
- other detached non-habitable ancillary buildings. 

up to a height of 3.8m. 

A minimum rear setback of 450mm applies to all: 

- sheds 
- detached garages; and 
- other detached non-habitable ancillary buildings. 

up to a height of 3.8m. 

 

 

3.4 Proposed amendment to existing approval conditions 
Approval (172-7-2005) contained a number of site and development conditions pertaining to the sub-division layout 

and construction requirements. It is not intended by this modification to request amendment to specific existing 
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conditions.  Although the existing conditions will directly relate to the plans and documents listed under within the 

approval.  It is therefore suggested that the original approval be amended with an insert clause in section 1 referring 

to the plans as described by this modification. 

 The specific conditions as they apply to the existing approval will equally apply to this amendment.   

3.5 Prior modifications to consent 
A previous modification (16-3-2007) was approved for the development on 25 June 2008, which modified DA 172-7-

2005 in the following manner: 

• Adjustment to boundaries and building envelopes; 

• Change to staging plan; and 

• Relocation of alignment to Bay Ridge Dr (Road 6). 

A further modification MOD 2 (modifying DA 172-7-2005) was approved for the development on 14 September 

2012.  This modification was via a Section 75W application and involved the following: 

• Re-subdivide 6 existing lots within Stage 2A to create 11 lots (5 additional lots); and 

• Modification of the building envelopes of the 11 new lots so that the sitting of future dwellings is in 

acceptance with the site planning provisions contained in Section 2.1 of the Eurobodalla Residential Zones 

Development Control Plan. 
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4.0 PROPOSAL EVALUATION & ENVIRONMENTAL EFFECTS 
Full environmental assessment of the original development and the effect from the developable area impacts had 

been carried out and approved with the original proposal.  As this modification is to be retained within the existing 

footprint, it is not considered necessary to substantially re-visit the environmental assessment. 

The extent of pre-determination evaluation and recommendations will be guided by the Departments comments on 

the necessity for such review.  However, it must be noted that the small area affected by the modification has been 

significantly altered by current earthworks works and vegetation clearing for development already complete. 

As the proposed modification application is essentially a re-subdivision of existing approved allotments and not an 

extension of the development footprint, we would not anticipate the modification requiring further bio-diversity 

assessment.  The modification context and evaluation will sit within the scope of the previous environmental 

requirements. 

The original development and masterplan had been guided by extensive bushfire evaluation.  The requirements for 

asset protection zone fire management principles have been retained with the modification area.  There are 

changes however in the applicability provisions under the Planning for Bushfire Protection Guidelines.  These will 

result in a slightly differing approach to bushfire protection as applicable to the individual dwellings.  Bushfire 

compliance advice (APZ) has been undertaken and included in Appendix C.  This indicates adequate building areas 

are available within each allotment with suitable APZ setbacks from bushfire constraints from retained vegetation 

buffers. 

The additional allotments will continue to utilize the LPSS site specific sewer solution.  This system arrangement is 

still considered to be more environmentally suited to this site, (greatly reducing vegetation clearing) and is a more 

appropriate servicing strategy for the proposed smaller rural residential block sizes.  This LPSS system also 

provided the necessary time lag for Council to schedule in the necessary up-grade to the overall North Batemans 

Bay sewer infrastructure.   The system has been assessed by Pressure Sewer Systems Pty Limited to ensure it has 

capacity to take the additional proposed allotments without the need for further capacity enhancing works. This 

assessment is included as Appendix A of this document and confirms that the existing sewer system has adequate 

capacity. 

Water supply is available from the existing town potable reticulation system located within Bay Ridge Drive and the 

stub of Spotted Gum Place constructed with Sage 2A.  Connection is available off these mains and the 

development is serviced with reticulated water.  As a consideration of the original proposal Council had requested 

that lots smaller than two hectares (including the proposed) should be provided with reticulated water connection. 

Each dwelling constructed in the subdivision is required to provide a rainwater tank which is in keeping with the 

recommendations of Council’s Integrated Water Cycle Management Strategy.   

The existing stormwater pipe network and detention measures have been assessed by GHD to determine if there is 

a need to undertake further works as a result of this modification proposal.  This assessment is included as 

Appendix B and concludes that the existing stormwater system has adequate capacity. 

The overall layout of the development will remain intact and much of the allotment arrangement will remain un-

changed.  Allotments that include non-development areas will not be altered and there is not the intention to alter 

the vegetation regime or to activate further clearing.  The fundamental proposal objectives as provided through the 

original approval, such as; allotment infrastructure provision, sealed roads, bushfire mitigation measures and 

access, and allotment size mixing will be still prevail. 

This modification does not propose any change to the development vegetation corridors and dwelling site buffers.  

A combination of topography, use of vegetation buffers and subdivision design ensures that there is a minimal 

impact on views to and from the site.  The majority of views from allotments are internal development views and 

therefore local.  These views are dominated by vegetation retained on site and especially within the vegetated 
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gullies.  Views to the site from public places such as the Kings and Princes Highways are of predominantly retained 

extant vegetation. 
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5.0 CONCLUSION 
The intent of this development modification is to re-configure a small number of allotments to more closely reflect 

the intended planning provisions of the local area and to better equate to market demand.  There is an extension of 

Road 2 which is essentially over and within earthworks area of the previous long shared driveway, this gives better 

lot access and servicing.  The overall layout of the development will essentially remain intact and much of the 

allotment arrangement will remain un-changed.   

The proposal is consistent with the aims, objectives and controls of the Eurobodalla Local Environmental Plan 2012.  

The proposed allotments will also align with the Eurobodalla Residential Zones DCP where they apply to R5 - 

Residential Large Lots. 

The proposal and its scale, along with the precautionary measures outlined in this submission will not adversely 

affect the existing environment, vegetation and water quality.  The fundamental proposal objectives as provided 

through the original approval, such as; allotment infrastructure provision, sealed roads, bushfire mitigation 

measures, Highway noise buffer and access will still prevail. 

This modification does not propose any change to the development vegetation corridors and dwelling site buffers.  

A combination of topography, use of vegetation buffers and subdivision design ensures that there is a minimal 

impact on views to and from the site.  The majority of views from allotments are internal development views and 

therefore local. 

This modification proposal is seeking authority support on the grounds that the proposal:  

- Is consistent with local and State Planning Provisions; 

- Is consistent and supports the provisions and development standards of the Eurobodalla Local 

Environmental Plan 2012; 

- Has been designed with due regard to environmental constraints; 

- Will not adversely impact on the environment, scenic quality, nor adjacent development; 

- Will not adversely impact on the amenity of future development or views; 

- Has taken into consideration potential risks such as Bushfire, storm and overland storm watershed; 

- Will provide a greater diversity of developable land options that will reinforce local Settlement Strategies 

and support the local economy. 
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APPENDIX A 

Pressure Sewer System Analysis 
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APPENDIX B 

Stormwater Detention Measures Analysis 
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APPENDIX C 

Bushfire Protection Letter Report – APZ Compliance Amended Stage 2B 
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APPENDIX D 

Letter from Eurobodalla Shire Council, no objection to modification 

Letter from Catchment Management Authority on Native Vegetation clearing approval 
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